
STAFF REPORT 

To:  Mayor & Council 
From: John Thomas, A/CAO 
Subject: Confirmation of the Process for Rising and Reporting 
Meeting date: April 1, 2025 

BACKGROUND 

This report outlines the process for rising and reporting in-camera votes, ensuring transparency 
while safeguarding confidential information in accordance with municipal best practices and 
legislative requirements in British Columbia. 

DISCUSSION 

Municipal councils frequently hold in-camera (closed) meetings to discuss matters that require 
confidentiality. These meetings are governed by the Community Charter, which permits councils 
to deliberate in-camera on specific issues such as legal matters, labour relations, and land 
negotiations. While decisions made in-camera must sometimes remain confidential, it is equally 
important to release information when it no longer affects ongoing matters.  

It is important to differentiate between confidential information that has bearing on other 
ongoing matters and confidential information that no longer has any bearing on ongoing matters. 
If a matter is deemed to have importance to another ongoing matter, it is strongly advised that 
this information be withheld until such time as the ongoing matter is concluded.  

Process for Rising and Reporting Votes: 

1. Council Decision to Rise and Report: At the conclusion of an in-camera discussion, Council
may pass a resolution to “rise and report” on decisions that no longer require
confidentiality. Once a resolution to rise and report is adopted, staff will work to issue a
press release with the corresponding information and post it online and in the package of
the next Regularly Scheduled Council meeting.

2. Determining What Can Be Released: Staff will review in-camera decisions and
recommend which items can be disclosed publicly. Generally, Council decisions that no
longer have a bearing on any existing or future matter before Council should be
considered for release.
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3. Formal Reporting: Once approved, in-camera decisions will be publicly reported through
Council meeting minutes or a summary report.

4. Timing of Disclosure: Information should only be released when there is no risk to legal,
financial, or strategic interests of the municipality.

Information That Must Remain Confidential:  
While transparency is a priority, certain in-camera matters must remain confidential to protect 
the interests of the municipality. These include: 

• Solicitor-Client Privilege: Legal advice provided to the municipality must remain
privileged unless explicitly waived by Council.

• Labour Relations and Human Resources: Discussions regarding personnel matters,
contract negotiations, or disciplinary actions must be withheld to protect employee
privacy and the integrity of municipal operations.

• Land, Legal, and Financial Matters: Information related to property transactions, ongoing
legal proceedings, or sensitive financial negotiations should not be disclosed until the
matter is fully resolved.

The proper rising and reporting of in-camera votes balances transparency with the need for 
confidentiality. Council should ensure that decisions are released when appropriate while 
continuing to safeguard sensitive information. Staff will continue to monitor and provide 
recommendations on items suitable for public disclosure. 

STAFF RECOMMENDATIONS 

THAT Council endorse the outlined process for rising and reporting in-camera votes and direct 
staff to prepare a rise and report as soon as practicable covering the periods 2023 and 2024.  

Respectfully submitted, 
Original signed 
_____________________ 
John Thomas, A/CAO 
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IN THE SUPREME COURT OF BRITISH COLUMBIA 

Citation: Baker v. France, 
2026 BCSC 850 

Date: 20260508 
Docket: S22667 

Registry: Duncan 

Between: 

Mark Baker 
Plaintiff 

And 

John France 
Defendant 

Before: The Honourable Justice Hamilton 

Reasons for Judgment 

Counsel for the Plaintiff: A.G. LaCroix 
S. Matsell, Articled Student

Counsel for the Defendant: D.R. Eyford, K.C.
J.G. Cummings

Place and Dates of Hearing: Nanaimo, B.C.
February 11 and 12, 2026 

Place and Date of Judgment: Duncan, B.C. 
May 8, 2026 
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Baker v. France Page 3 

INTRODUCTION 

[1] In the underlying action, the plaintiff, who is the Mayor of the Village of

Sayward, has sued the defendant, Mr. France, for defamation for a series of online 

posts Mr. France made to a Facebook group called Sayward Rant and Rave.  

[2] Sayward is a village of approximately 350 people on the northeast coast of

Vancouver Island. Mayor Baker is 61 years old and has been Sayward’s mayor 

since 2020. Sayward is governed by a five-member council, including the mayor. 

Since 2022, Mayor Baker has also served as the chair and chief executive officer of 

the Strathcona Regional District, a government body of 14 directors which provides 

services to more than 48,000 residents from north central Vancouver Island and the 

Discovery Islands.  

[3] During Mayor Baker’s term as mayor, Sayward’s council has experienced

much turmoil and dysfunction and has been the subject of media attention. Sayward 

has faced serious financial issues and questions have arisen as to whether the 

municipality of Sayward should be dissolved. 

[4] Mr. France is 72 years old. He was Sayward’s chief administrative officer

(“CAO”) from 2017 to 2018. He served as acting CAO for Sayward in 2019, 2020 

and 2022 before retiring in January 2023. Mr. France maintains a keen interest in 

local politics and the operations of Sayward and even ran unsuccessfully for election 

as a councillor in 2024. 

[5] Between the summer of 2023 and the spring of 2024, Mr. France made posts

on the Rant and Rave forum that were critical of Mayor Baker. Mayor Baker claims 

that Mr. France’s statements are defamatory and have caused him reputational and 

other damage.  

[6] Mr. France admits he authored and published the communications. In his

communications, he comments on matters relating to Sayward’s governance and 

operations and the plaintiff’s conduct as Mayor. Mr. France’s posts include 

allegations that Mayor Baker has engaged in sexual harassment, has not 

Pkg. Pg. 165

On Ju
ne 9-2026 SA

YWARD COUNCIL 
ap

prove
d th

e im
mediat

e Rise
 an

d Report 
of th

e Ju
ne 9-2026 In

-Cam
era 

Age
nda i

n its
 entir

ety.



Baker v. France Page 4 

appropriately handled complaints made about his conduct and has used public funds 

to defend his conduct.  

[7] Mr. France denies that his statements were defamatory. In the alternative, he 

relies on the defences of justification, fair comment and qualified privilege.  

[8] In advance of any determination of the defamation claim on the merits, Mr  

France applies to have the action dismissed pursuant to s. 4 of the Protection of 

Public Participation Act, S.B.C. 2019, c. 3 (the “PPPA Application”). 

[9] The PPPA is a pre-trial screening process in which defamation claims are 

assessed to determine if the public interest in preserving free speech and debate 

outweighs the harm that the plaintiff’s defamation action purports to address. 

[10] The issues in this PPPA Application engage stage 2 and the final weighing 

stage of the legislative test and are as follows: 

a) Are there grounds to believe that there is substantial merit to Mayor 

Baker’s defamation proceeding? 

b) Are there grounds to believe that Mr. France’s defences will likely fail? and 

c) Even if there is substantial merit to Mayor Baker’s defamation action, and 

there are grounds to believe that Mr. France’s defences are likely to fail, 

does the public interest in protecting free speech outweigh the public 

interest in protecting Mayor Baker and his reputation from harm? 

[11] For the reasons that follow, I am satisfied that Mayor Baker’s defamation 

action should be dismissed because there are reasonable grounds to conclude that 

at least one of Mr. France’s defences will succeed. In the alternative, I find that the 

public interest in protecting free speech in this case outweighs the public interest in 

protecting Mayor Baker and his reputation from harm. 
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Baker v. France Page 5 

Defendant’s Preliminary Objection to Certain Evidence 

[12] The defendant raised a preliminary objection to portions of the plaintiff’s

affidavit materials. I agree with the defendant that the plaintiff’s affidavits contain 

many examples of inadmissible hearsay, opinion, expert medical opinion, irrelevant 

statements and vague assertions. Two particularly egregious examples of 

inadmissible hearsay evidence are: 

a) Mayor Baker’s statements in his affidavit regarding what the RCMP

investigator told him about what Talia Clark told the RCMP. The RCMP

investigator is not an affiant. Some of this evidence is thus triple hearsay

and inadmissible; and

b) Mayor Baker’s affidavit attaches an affidavit of a third party, John

Thomas, as an exhibit. Mr. Thomas is a former chief administrator officer

of Sayward and his affidavit was filed in a different proceeding in a

different registry. As an exhibit, the affidavit of Mr. Thomas is hearsay. The

reliability and necessity of the evidence have not been established in this

proceeding. Mr. Thomas is unable to be cross-examined in these

proceedings when he is not an affiant.

[13] These two examples of hearsay are inadmissible.

[14] Being mindful of the preliminary nature of a PPPA Application, I have not

taken an overly exclusionary approach to the evidence. Thus, I have approached the 

remaining impugned evidence with caution in terms of weight. This includes certain 

evidence offered by Mayor Baker and his wife, which would require expert medical 

opinion evidence by a qualified medical professional. I will address this evidence in 

more detail below. 

BACKGROUND FACTS 

Complaints Made Regarding the Plaintiff’s Conduct 

[15] Most of the defendant’s posts relate to complaints made about Mayor Baker’s

conduct at the following three events: 
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Baker v. France Page 6 

a) A Christmas decorating event on December 16, 2022;

b) A municipal leadership conference held at a Nanaimo hotel on February

16 and 17, 2023; and

c) A Sayward council meeting on March 14, 2023.

[16] To put the issues in the application in context, it is necessary to set out the

conduct in which Mayor Baker is alleged to have engaged. 

[17] On December 16, 2022, Sayward councillor Scott Burchett’s common law

partner Talia Clark, volunteered to help decorate Sayward for an outdoor Christmas 

event. Ms. Clark deposes that Mayor Baker, whom she had only met two or three 

times before, seemed interested in engaging her and rested his hand on her 

shoulder and arm several times. Ms. Clark describes Mayor Baker’s behaviour as 

unexpected and “creepy”. 

[18] Two months later, on February 16 and 17, 2023, councillors Burchett and

Gilken and Mayor Baker attended a conference at a hotel in Nanaimo. Ms. Clark 

stayed at the hotel with her partner Councillor Burchett.  

[19] During the conference, Ms. Clark and Mr. Burchett contend that:

a) Mayor Baker seemed inappropriately focussed on Councillor Gilken (who

was only 18 years old at the time), finding a girlfriend. Talia Clark states

that Mayor Baker made one comment after another in that regard, such as

suggesting Mr. Gilken ‘keep up his appearance for the ladies’ and that he

make sure he stays single when travelling because ‘women abroad are

amazing’.

b) Mayor Baker dined in the hotel restaurant on February 16, 2023 with

Councillors Gilken and Burchett at which time Mayor Baker asked the

young female server if she dated guys who drove “lifted” trucks like Mr.

Gilken’s vehicle and whether Mr. Gilken’s truck would increase his

chances of getting a girlfriend. Mr. Burchett thought the young server
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Baker v. France Page 7 

looked awkward in reaction to the comments. Mr. Burchett described 

feeling horrible that this was how Sayward was being represented at the 

conference. 

c) Mayor Baker had a discussion with Mr. Burchett, Mr. Gilken and Ms. Clark

the morning of February 17, 2023 by the hotel elevator during which Mr

Burchett said he had not slept well. Ms. Clark says that Mayor Baker then

looked her up and down, insinuating that she had kept Councillor Burchett

up all night having sex.  Ms. Clark says she was disgusted and walked

away to stop Mayor Baker from leering at her.

d) Mayor Baker attended breakfast at the hotel on February 17, 2023, with

Councillors Gilken and Burchett and Ms. Clark at which he:

a. Put his arm around Ms. Clark’s shoulder while introducing her to a

table of municipal officials; and

b. At another point during breakfast, joked that his pockets were full of

condoms he had brought for Councillor Gilken’s use.

[20] Mayor Baker does not deny that he made the jokes alleged in a) and b)

above. His counsel submits that Mayor Baker’s humour is “mildly sophomoric” but 

intended to be “light-hearted”. He suggests that no reasonable person would be 

offended by Mayor Baker’s humour.  

[21] Mayor Baker denies leering at Ms. Clark or suggesting she kept Mr. Burchett

up all night at the Nanaimo conference. 

[22] As for the touching behaviour, Mayor Baker does not specifically recall

touching Ms. Clark either at the Christmas decorating event or when introducing her 

at the Nanaimo conference. However, he admits that he sometimes gives people a 

warm greeting by touching them on the shoulder or arm. Mayor Baker emphasizes 

that he never touched Ms. Clark “for a sexual purpose”. Mayor Baker takes issue 
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Baker v. France Page 8 

that these jokes or the alleged touching could be characterized as sexual 

harassment. 

[23] In late February 2023, following the December decorating event and the

Nanaimo conference, Ms. Clark and Mr. Burchett each made formal sexual 

harassment complaints against Mayor Baker to the Village of Sayward.  

[24] On March 14, 2023, Ms. Clark attended a council meeting with Mr. Burchett

in Sayward. Despite having filed a sexual harassment claim against Mayor Baker 

less than three weeks prior, Ms. Clark states that Mayor Baker again touched her on 

her shoulder in the hall before the meeting. Then, during the council meeting, Ms. 

Clark claims that Mayor Baker looked straight at her while he joked that he “might be 

brought up on charges” because he “touched Tony’s [the janitor’s] bum”.  

[25] Ms. Clark says she felt that Mayor Baker was directing his comment at her in

response to her filing a complaint. 

[26] Mayor Baker states that he does not specifically recall touching Ms. Clark in

the hall before the council meeting. Mayor Baker also denies that he stared at Ms. 

Clark during the meeting. However, he admits that during the council meeting, he 

joked that he “might be brought up on charges” because he accidentally “touched 

Tony’s bum”. As with the Nanaimo conference, Mayor Baker states that no one 

would be offended by his mildly sophomoric humour. 

[27] Ms. Clark made a further complaint to the municipality of Sayward against

Mayor Baker based on his conduct and statements at the March 2023 council 

meeting. 

[28] Keir Gervais, who was the Village of Sayward’s CAO in February 2023,

deposes that Sayward retained a consultant named Jerry Berry to do an initial 

investigation of the sexual harassment complaints.  

[29] Mr. Berry apparently did not interview Ms. Clark but recommended mediation.

Mr. Gervais states that an informal mediation occurred April 20, 2023, although the 
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Baker v. France Page 9 

process only involved Mr. Burchett and Mayor Baker, not Ms. Clark. The mediation 

was unsuccessful.  

[30] Mr. Gervais confirms that the sexual harassment complaints were then

addressed at an in camera meeting of council. Mr. Berry attended. Mr. Burchett was 

not permitted to attend the in camera session. Apparently, three council members 

(i.e. a majority), including Mr. Gilken voted to accept the wording of proposed letters 

of apology from Mayor Baker to Ms. Clark and Councillor Burchett.  

[31] Following the in camera council meeting, Mayor Baker signed separate but

identical apology letters to Ms. Clark and Councillor Burchett on May 7, 2023. The 

apology letters do not acknowledge that Mayor Baker engaged in sexual 

harassment. In the apology letters, Mayor Baker states that he did not intend to 

offend Mr. Burchett/Ms. Clark and that he is sorry if his behaviour offended them.  

The Defendant’s Alleged Defamatory Posts 

[32] The Sayward Rant and Rave Facebook group has approximately 1700

members. Its stated purpose is to provide a platform for discussion of matters of 

public interest, including the governance of Sayward and the conduct and activities 

of Sayward’s elected representatives and administrators. Mr. France is a member of 

the group and participates in discussions on the platform.     

[33] Mr. France initially learned of the sexual harassment allegations against

Mayor Baker in February 2023 when a Sayward staff member called him for advice 

as the former CAO of Sayward. Mr. France told the staff member to ensure that the 

complainant(s) were provided with the right form in which to make their complaints 

and to encourage the complainants to contact the current CAO.  

[34] Mr. France was away until April 2023. After the council’s in camera meeting,

Mr. Burchett told Mr. France that Mayor Baker had written them letters of apology 

but that he and Ms. Clark were not satisfied with the content.   
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Baker v. France Page 10 

[35] Mr. France then called Mayor Baker on May 12, 2023, to offer him advice

regarding how to handle the complaints. Mr. France knew Mayor Baker because his 

time as acting CAO for Sayward overlapped with Mayor Baker’s term as Mayor. Mr. 

France’s suggestions included that Mayor Baker offer a public apology in a form 

acceptable to Mr. Burchett and Ms. Clark and take sensitivity training. Mayor Baker 

chose not to accept Mr. France’s advice. Mayor Baker says he found Mr. France’s 

call threatening. 

[36] Unsatisfied with the way her municipal complaints were handled, Ms. Clark

complained to the RCMP; however, no charges were laid. 

[37] Unsatisfied with how his municipal complaint was handled, Councillor

Burchett filed a complaint with the British Columbia Human Rights Tribunal, alleging 

that Mayor Baker and Sayward’s chief administrative officer Mr. Gervais, 

discriminated against him based on his relationship with Ms. Clark. I understand the 

Human Rights Tribunal complaint is yet to be addressed. 

[38] Between June 29, 2023 and March 26, 2024, Mr. France made 15 posts to

Sayward Rant and Rave. Mayor Baker alleges that 13 of Mr. France’s posts made 

between August 28, 2023 and March 26, 2024, are defamatory. 

[39] Mr. France’s 15 posts are reproduced at Appendix A to these reasons. Mayor

Baker does not take issue with Mr. France’s first two posts made June 29, 2023 and 

July 28, 2023, on the Facebook forum. However, I include them for context.  

[40] The 13 impugned posts include Mayor Baker’s counsel’s underlining of the

portions which he says are defamatory. Before addressing Mr. France’s PPPA 

application, I will summarize the posts to provide the evolution of the alleged 

defamatory speech over between the summer of 2023 and the spring of 2024. 

[41] Mr. France’s posts can be summarized as follows:

a) June 29, 2023: Mr. France says he enjoyed working with staff and council

when he was CAO but finds the current behaviour of council unfortunate
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Baker v. France Page 11 

and feels the need to speak up. Mr. France says he was approached by 

staff for advice in February 2023 about how to handle alleged sexual 

misconduct by a council member, gave some advice and hoped the matter 

would be resolved fairly and inexpensively. Mr. France states that he has 

not received any confidential in camera information and is unaware as to 

the outcome of the sexual misconduct complaint. However, he questions 

whether the particularly nasty, divisive behaviour amongst Sayward 

councillors at their meetings might relate to the sexual misconduct 

allegations. He states that council needs to follow the meeting rules 

contained in the bylaws to help regulate their behaviour at meetings and 

expresses concern about Sayward residents already paying the large tax 

increases. 

b) July 28, 2023: Mr. France expresses concern regarding (1) the majority of

council members silencing the minority at meetings; and (2) council’s

dysfunction costing Sayward taxpayers money. Mr. France says he does

not have full details but knows that the misconduct allegations were

against the Mayor for inappropriate comments and uninvited actions in

February 2023. Mr. France repeats his concern that council’s dysfunction

and division observable during the public portion of council meetings might

relate to the allegations. He expresses concern that the Mayor is not

following proper council meeting rules in order to silence council

members. Mr. France says he hopes that the Mayor has not put himself in

a conflict position by directing the investigation into the allegations. He

expresses hope that the allegations can be addressed fairly, inexpensively

and with accountability.

c) August 28, 2023: Mr. France encourages people to observe council

meetings themselves, stating that it is improper for council to deal with a

resolution in camera just because council does not want to address it

publicly. Mr. Frances suggests it was improper for counsel to discuss the

following in camera:
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Baker v. France Page 12 

i. whether the Sayward auditor should audit alleged unauthorized or

irregular expenses; and

ii. which councillor would represent Sayward at the UBCM meetings.

Mr. France states that after going in camera, council chose to send the 

Mayor to the UBCM meetings. He suggests this is improper given the 

allegations that the Mayor engaged in sexual harassment at the Nanaimo 

conference and has not accepted responsibility for his actions. 

d) September 7, 2023: Mr. France posts that he was summoned to appear

before council, for an “inquisition” meeting to determine whether he had

received confidential in camera information (which Mr. France denies). Mr.

France states his view that council are taking this step to attempt to hide

the Mayor’s sexual harassment behaviour. Mr. France expresses

disappointment that council is spending money on inquisitions that could

better be used for public services for Sayward residents.

e) Undated: in response to a question from another member of the

Facebook group, Mr. France confirms that the Mayor has not been

charged criminally but that there are complaints to the Ombudsperson for

council impropriety and a human rights complaint. Mr. France states that

Mayor Baker signed two apology letters in relation to the sexual

harassment complaints, adding “you don’t apologize for something you

didn’t do. He states that he has seen one apology letter but not the

second. Mr. France asks the other member, “Are you really saying it didn’t

happen? If so ask the Mayor…”

f) September 8, 2023: Mr. France states that Mayor Baker should not have

been involved in any emails or in camera votes that related to his sexual

harassment behaviour.

g) September 12, 2023: Mr. France posts he will not be attending the special

meeting that night. He states the Mayor admitted to sexual harassment
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Baker v. France Page 13 

behaviour. Mr. France states that the Mayor must have participated in the 

decisions (to summons Mr. France) despite having a conflict of interest 

because the Mayor’s vote was needed to form a majority. He expresses 

concern for the way Sayward has been administered and the legal fees 

that must have been incurred to date handling the complaints in this 

manner. Mr. France states he is still willing to offer his services to help 

bring the “whole farce” to a less confrontational, less costly end.  

h) September 20, 2023: Mr. France confirms that he did not attend the

“inquisition” meeting with council. Mr. France states that the Mayor issued

two apology letters in relation to the sexual harassment complaints. Mr.

France states that he has read one of the letters which was rejected

because it wasn’t really an apology. He states the majority of council

wrongfully assumed he had received confidential in camera information

about the complaints. Mr. France repeats his previous suggestion that

summoning him to attend an inquisition improperly deflects attention from

the Mayor’s harassment case. He states that the Mayor sexually harassed

two individuals, which: (1) put him in a conflict of interest regarding any

decisions about the complaints; and (2) subjects him to sanctions under

the community charter including being disqualified from public office. Mr.

France questions whether $40,000(?) of public funds has been spent

protecting the Mayor’s image instead of resolving the complaints months

ago.

i) October 7, 2023: Mr. France states that he received a “SLAPP” letter from

Mayor Baker, which he explains refers to Strategic Lawsuits Against

Public Participation used to silence public critics by forcing them into legal

battles. He addresses his post to Mayor Baker, stating:

i. I use the term “sexual harassment because that is what you did;

ii. You did not own up to your behaviour in your “fake” apology letter;
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iii. Because you did not own up to your behaviour and apologize

sincerely, the matter remains unresolved and continues to cost

Sayward money;

iv. You sexually harassed two individuals and pulled the issue from the

online public agenda to keep your behaviour hidden;

v. The law says harassment exists for both the recipient and persons who

heard or saw the misbehaviour. Your comment that sexual harassment

requires an employer/employee relationship is incorrect;

vi. Mr. France explains that his allegation of abuse of power relates to

public council meetings in which council majority (including Mayor

Baker) have repeatedly used their power to silence the two councillors

who are in the minority.

vii. Mr. France reiterates his offer, even after all that has taken place, to

help council resolve its differences and “start the healing process”.

j) October 23, 2023: In a caustic post, Mr. France sarcastically “apologizes”

to Mayor Baker for such things like not better informing him of council

rules and procedures including the proper use of in camera meetings

when he was CAO of Sayward. He also “apologizes” for not advising

Mayor Baker that unwanted touching and/or lewd comments to anyone

and over several/any occasions (against several different women) is

wrong and not funny.

k) October 26, 2023: Mr. France posts that it was inappropriate for the

Mayor to ask Ms. Clark to leave the council meeting. He states that Ms.

Clark was the person who Mayor Baker harassed, adding that “she was

not the only recipient of unwanted advances”. Mr. France states that

Mayor Baker’s wife, who attended the meeting, has been spreading an

inaccurate version of the harassment around Sayward. He comments on
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some goings on in Sayward and states that the Ombudsman complaint 

and the human rights complaints on harassment are still “in the pipes.” 

l) October 28, 2023: Mr. France reiterates that he initially learned of the

Mayor’s misbehaviour in February, 2023 when he was asked by a staff

member to assist. He states that he offered to assist but that the majority

of council decided to take a more costly path. He reiterates much from the

previous posts.

m) January 15, 2024: Mr. France wishes everyone a happy New Year. He

says he is reporting on the ‘continuing disaster that is the control of the

majority on Sayward council’ and its negative impact on the community.

He posts his “New Year's Resolutions” for Sayward. He says his job will

be done when Mayor Baker apologizes for his behaviour in an acceptable

manner. In the meantime, he encourages others not to believe that

Sayward’s overspending relates to the two minority councillors. Instead,

he states the overspending relates to the poor advice council received in

dealing with the harassment complaints (a lot of money spent trying to

protect the Mayor) and the issues relating to council process.

n) March 20, 2024: Mr. Gilken resigned so Mr. France wishes him well. He

refers to Mayor Baker as “Touchy” and another council member as “Testy”

in the post. Mr. France hopes that council’s governance will be more

accountable and transparent going forward because Mr. Gilken’s

resignation gets rid of the majority. He hopes the lack of majority means

council members will listen to each other even if they do not like each

other. He also hopes to receive details about Sayward’s spending for

2023.

o) March 26, 2024: Mr. France expresses his view that efforts to compel him

to appear before counsel were made in an attempt to continue to cover up

the Mayor’s bad behaviour.
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PPPA APPLICATION 

A. The Legal Test

[42] Section 4 of the PPPA states:

4 (1) In a proceeding, a person against whom the proceeding has been brought
may apply for a dismissal order under subsection (2) on the basis that 

(a) the proceeding arises from an expression made by the applicant, and

(b) the expression relates to a matter of public interest.

(2) If the applicant satisfies the court that the proceeding arises from an
expression referred to in subsection (1), the court must make a dismissal
order unless the respondent satisfies the court that

(a) there are grounds to believe that

(i) the proceeding has substantial merit, and

(ii) the applicant has no valid defence in the proceeding, and

(b) the harm likely to have been or to be suffered by the respondent as a
result of the applicant's expression is serious enough that the public interest
in continuing the proceeding outweighs the public interest in protecting that
expression.

[43] The PPPA serves two important purposes:

(1) to protect free speech by screening out, at an early stage, strategic

lawsuits that adversely affect debate and participation in matters of public 

interest; and  

(2) to ensure that people can seek redress for harm to their reputations

caused by defamatory statements  

Teneycke v. McVety, 2024 ONCA 927 at para. 34. 

[44] In Hobbs v. Warner, 2021 BCCA 290 at paras. 11–15, our Court of Appeal

outlined the steps under s. 4 in deciding whether a proposed action should proceed: 

a) In the first step, under s. 4(1)(a) and (b), the onus is on the applicant

defendant to demonstrate on a balance of probabilities that: 
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Baker v. France Page 17 

i. the proceeding arises from an expression made by the

defendant; and 

ii. the expression relates to a matter of public interest. The words

“relates to a matter of public interest” are to be given a broad, liberal 

interpretation: 1704604 Ontario Ltd. v. Pointes Protection 

Association, 2020 SCC 22 [Pointes] at para. 28. 

b) In the second step, under s. 4(2)(a), the onus shifts to the respondent

plaintiff to show that the action should not be dismissed. At this stage, the 

plaintiff must satisfy the judge that there are grounds to believe that: 

i. the proceeding has substantial merit; and

ii. the defendant has no valid defence to the proceeding.

c) The final step, under s. 4(2)(b), requires weighing the public interest in

allowing meritorious lawsuits to proceed against the public interest in 

protecting expression on matters of public interest. 

B. Analysis

1. Step 1: Section 4(1)(a): Does the proceeding arise from an expression
made by the defendant?

[45] The defendant admits that he made the 13 impugned posts. Thus, the

threshold burden under s. 4(1)(a) of the PPPA is met. 

2. Step 1: Section 4(1)(b): Does the expression relate to a matter of
public interest?

[46] Mayor Baker concedes that the expressions, if true, relate to a matter of

public interest. I agree. The posts relate to the conduct of Sayward’s mayor and 

council as well as council’s governance, transparency, accountability and fiscal 

responsibility. Discussions about Sayward governance and operations, including the 

conduct of the mayor and elected council members are matters of public interest 

within the community of Sayward. These matters are of public interest even beyond 
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Baker v. France Page 18 

the community, particularly in light of the media coverage regarding whether 

Sayward will be dissolved as a municipality. 

[47] Mr. France, as applicant, has met the threshold burden under s. 4(1)(b) of the 

PPPA: the expressions that form the subject matter of this lawsuit are expressions 

that relate to matters of public interest.  

3. Step 2: Section 4(2)(a)(i): Are there grounds to believe the proceeding 
has substantial merit? 

[48] At this stage of the analysis, the plaintiff must satisfy the court that there are 

grounds to believe that his defamation claim is legally tenable and supported by 

evidence that is reasonably capable of belief. That is, Mayor Baker must show that 

his defamation claim has a real prospect of success: Hobbs at para. 13. 

[49] “Grounds to believe” that the claim is legally tenable requires something more 

than mere suspicion, but less than proof on the balance of probabilities 

standard: Pointes at paras. 39–40. 

[50] The “grounds to believe” standard only requires a basis in the record and the 

law, taking into account the relatively early stage of the litigation: Pointes at para. 39. 

Any basis in the record and the law will suffice. A basis will exist if there is a single 

basis in the record and the law to support a finding of substantial merit and the 

absence of a valid defence: Bent at para. 88. 

[51] The “substantial merit” standard is less stringent than a strong prima 

facie case, or the test for summary judgment. However, “substantial merit” is more 

demanding than a claim having some chance or a reasonable prospect of 

success: Pointes at paras. 51–52 [Emphasis in original.] 

[52] In assessing whether there are grounds to believe that the plaintiff’s 

defamation proceeding has substantial merit for the purposes of s. 4(2), I must 

consider the three elements that the plaintiff must establish in his defamation case: 
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a) the words complained of were published, meaning that they were

communicated to at least one person other than Mayor Baker;

b) the words complained of referred to Mayor Baker; and

c) the impugned words were defamatory in the sense that they would

tend to lower Mayor Baker’s reputation in the eyes of a reasonable

person.

See Hamer v. Jane Doe, 2024 ONCA 721 at para. 56. 

[53] In terms of the first element, there is no issue that the allegations were

published— Mr. France admits he posted the 13 posts to the Rant and Rave 

Facebook forum. In terms of the second required element, Mr. France concedes that 

12 of the 13 posts relate to Mayor Baker. The focus of the analysis therefore shifts to 

the third requirement—whether there are grounds to believe that the posts that refer 

to Mayor Baker were defamatory. 

[54] In a defamation claim involving a series of online posts, it is appropriate to

consider the cumulative effect of the posts rather than to take a piecemeal approach 

to each post: Hamer at paras. 58–59. 

[55] As in Hamer, I find that the posts are inseparable from each other as part of a

series. It is appropriate for me to consider them together to ascertain the main thrust 

or “sting” of the defamation. Considering the posts together, I find that the sting of 

the expressions is that the respondent, as mayor of Sayward has: (1) engaged in 

sexual harassment; (2) dealt with the sexual harassment complaints inappropriately; 

and (3) has used public funds to defend his conduct. 

[56] In Janzen v. Platy Enterprises Ltd., (1989) 1 S.C.R., 1252 the Supreme Court

of Canada addressed the broad meaning of “sexual harassment”, stating at para. 56: 

Without seeking to provide an exhaustive definition of the term, I am of the 
view that sexual harassment in the workplace may be broadly defined as 
unwelcome conduct of a sexual nature that detrimentally affects the work 
environment or leads to adverse job-related consequences for the victims of 
harassment. … 
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[57] In Janzen at para. 49, the Court cites Professors Constance Backhouse and

Leah Cohen as follows: 

Sexual harassment can manifest itself both physically and psychologically. In 
the milder forms, it can involve verbal innuendo and inappropriate affection 
and gestures. It can, however, escalate to extreme behaviour amounting to 
attempted rape and rape. Physically, the recipient may be the victim of 
pinching, grabbing, hugging, patting, leering, brushing against and touching. 
Psychological harassment can involve a relentless proposal of physical 
intimacy, beginning with subtle hints which may lead to overt requests for 
dates or sexual favours.  

[58] In Ms. K v. Deep Creek Store and another, 2021 BCHRT 158, the British

Columbia Human Rights Tribunal adopted the following definition of sexual 

harassment: 

[80] On judicial review from Mahmoodi, the BC Supreme Court in Dutton

v. British Colombia (Human Rights Tribunal), 2001 BCSC 1256 [Dutton] cited
Janzen as well as Arjun P. Aggarwal, Sexual Harassment in the Workplace
(Toronto: Butterworths, 1987):

Sexual harassment is any sexually-oriented practice that endangers 
an individual's continued employment, negatively affects his/her work 
performance, or undermines his/her sense of personal dignity. 
Harassment behaviour may manifest itself blatantly in forms such as 
leering, grabbing, and even sexual assault. More subtle forms of 
sexual harassment may include sexual innuendoes and propositions 
for dates or sexual favours: cited at para. 68. 

[59] Regarding a complainant’s obligation to prove that alleged sexual harassment

was “unwelcome” or “unwanted”, the tribunal stated: 

[93] In summary, to find sexual harassment contrary to the Code, the
Tribunal must determine that the conduct is unwelcome or unwanted. The
burden on the complainant is to prove that they were adversely impacted by
the sexualized conduct. If they do so, it is implicit in that finding that the
conduct is unwelcome. It is open to a respondent to challenge an alleged
adverse impact, so long as they do not rely on gender-based stereotypes and
myths.

[60] The thrust of Mr. France’s posts is that:

a) Mayor Baker engaged in sexual harassment behaviour;

b) formal sexual harassment complaints were made;
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c) Mayor Baker and council did not handle the sexual harassment complaints

properly (including dealing with matters in camera, Mayor Baker remaining

involved in decisions relating to the complaints (despite an obvious conflict

of interest) and Mayor Baker not accepting responsibility for his actions);

and

d) as a result, the sexual harassment complaints were not resolved promptly

and inexpensively.

[61] While Mayor Baker’s primary focus and opposition to the posts relates to what

he claims is Mr. France wrongfully describing his behaviour as “sexual harassment”, 

Mr. France’s primary focus in the posts is on the way the complaints were 

mishandled. However, within his series of posts, Mr. France does make reference to 

Mayor Baker having made lewd jokes and unwelcome actions or advances at the 

February 2023 leadership meeting.  

[62] Mr. France’s statement that Mayor Baker made lewd jokes and unwelcome

actions or advances describes behaviour on the milder end of the sexual 

harassment continuum compared to sexual assault, for example.  

[63] However, it is generally understood that even “milder” forms of sexual

harassment can have serious impact on victims and on the environment in which the 

harassment occurs. Thus, in my view, allegations of sexual harassment of any type 

are serious allegations which would tend to lower one’s reputation among 

reasonable people. 

[64] Here, the focus of Mr. France’s posts extends beyond Mayor Baker engaging

in sexual harassment behaviour. Mr. France states repeatedly that Mayor Baker 

failed to properly address the sexual harassment complaints. Mr. France states that 

Mayor Baker used his power to direct that the complaints be addressed in camera to 

keep his misconduct out of the public forum.  

[65] The statements that Mayor Baker, having engaged in sexual harassment,

tried to hide his misconduct would also tend to lower Mayor Baker’s reputation in the 
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eyes of reasonable people. Similarly, Mr. France’s statements that Mayor Baker has 

used public funds to continue to defend his conduct rather than resolve matters 

would also lower Mayor Baker’s reputation in the eyes of reasonable people.  

[66] For these reasons, I find that there are grounds to believe that the plaintiff’s

defamation claim is legally tenable and has a real prospect of success. Mayor Baker 

has satisfied this branch of the test. 

4. Step 2: Section 4(2)(a)(b): Are there grounds to believe the applicants
have no valid defences?

[67] The next step in the analysis requires the court to assess whether there are

grounds to believe that the applicant has no valid defences to the defamation action. 

Mr. France must first raise the defences he intends to rely on, and Mayor Baker 

must then show that there are grounds to believe that none of those defences have 

a real prospect of success: Hobbs at para.14. 

[68] Mayor Baker is not required to establish that Mr. France’s defences are

invalid, only that there are “grounds to believe” that none of his defences are 

valid. The standard is less than a balance of probabilities. This burden is satisfied 

where there is a basis in the record and the law for concluding that the defences 

asserted will not succeed: Mondal, at paras. 50-51; Bent, at para. 103; and Subway 

Franchise Systems of Canada Inc. v. Canadian Broadcasting Corporation, 2021 

ONCA 26, 455 D.L.R. (4th) 525, at paras. 66-68, leave to appeal refused, [2021] 

S.C.C.A. No. 87.

a) What defences have been raised?

[69] In his pleadings and on this application, Mr. France has identified three

defences: (1) justification; (2) fair comment; and (3) qualified privilege. I will address 

the defence of justification first. 
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b) Are there grounds to believe that no defences have a real prospect of 
success?: Justification 

[70] If the defendant raises a defence, then the plaintiff bears the onus of 

demonstrating that there is a basis in the record and the law—taking into account 

the stage of the proceeding—to support a finding that the defence does not tend to 

weigh more in the defendant’s favour. In Bent, Côté J. described this stage of the 

analysis as follows, at para. 103: 

… The logical syllogism is clear: (i) Dr. Platnick must show that there are 
grounds to believe that Ms. Bent’s defences have no real prospect of success 
(Pointes Protection, at para. 60); (ii) this requires a showing that there are 
grounds to believe that the defences do not tend to weigh more in favour of 
Ms. Bent (para. 49); (iii) in light of the definition of “grounds to believe”, this 
means that there must be a basis in the record and the law — taking into 
account the stage of the proceeding — to support a finding that the defences 
do not tend to weigh more in favour of Ms. Bent (para. 39). 

[71] At this stage, the court is called upon to determine a defence’s validity on a 

limited record at an early stage of the proceeding: Hobbs at para. 14. 

[72] A determination that a defence could go either way, in the sense that a 

reasonable trier could accept or reject it, is a finding that a reasonable trier could 

reject the defence: Simán v. Eisenbrandt, 2023 BCSC 379 at para. 106, aff’d 2024 

BCCA 176. 

[73] Justification (truth) is a complete defence to defamation. The test is 

substantial truth: Morton v. Union of BC Indian Chiefs, 2026 BCSC 788 at para. 58, 

citing Zhao v. Corus Entertainment Inc., 2020 BCSC 1533 at paras. 78–

79, aff’d 2021 BCCA 408; Casses v. Canadian Broadcasting Corporation, 2015 

BCSC 2150 at para. 550 and Taseko Mines Limited v. Western Canada Wilderness 

Committee, 2016 BCSC 109 at paras. 20–23, rev’d in part on other grounds 2017 

BCCA 431. 

[74] In Taseko Mines at para. 22, the Court addressed the meaning of 

“substantially true”, adopting the definition used by Raymond E. Brown in Brown on 

Defamation, which in part states: 
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… 

A statement is substantially true where the alleged defamatory statement is 
no more ignominious in the mind of the average listener than a true statement 
would have been. Minor inaccuracies are acceptable and will be ignored. The 
literal truth of the precise statement made does not have to be shown. The 
law “overlooks minor inaccuracies and concentrates upon substantial 
truth.”  The test is substantial, not literal, accuracy … 

If a false statement in the publication is immaterial to the gist or sting of the 
libel, it does not render an otherwise true statement defamatory. 

… 

The test is “whether the libel as published would have a different effect on the 
mind of the reader from that which the pleaded truth would have produced.” 
In other words, does the publication make the plaintiff significantly worse off 
than a literally true publication would have, or would the plaintiff have been 
exposed to any more opprobrium if the publication had been free from 
error?  It must be “so misleading that it produces a different effect on a 
reader’s mind than would the truth” … 

[Emphasis in original.] 

Morton at para. 59. 

[75] Mayor Baker takes issue with the reliability of Ms. Clark’s affidavit. However, I 

do not accede to his arguments as much of the relevant evidence regarding Mayor 

Baker’s interactions with Ms. Clark and Mr. Burchett is undisputed.  

[76] Mayor Baker admits that he made the comments about Mr. Gilken’s lifted 

truck and about the condoms. He also admits to making the joke at the council 

meeting that he could be up on charges for touching Tony’s bum.  

[77] With regard to Ms. Clark’s complaints that Mayor Baker repeatedly touched 

her, Mayor Baker has no specific recollection of touching Ms. Clark but admits that 

he touches people’s arms in greeting them. He denies touching Ms. Clark in a 

sexual or nefarious way. 

[78] Mayor Baker argues that Mr. France’s statements that he engaged in “sexual 

harassment” either by touching Ms. Clark or by making comments in Ms. Clark’s or 

Mr. Burchett’s presence are false.  Mayor Baker steadfastly maintains that none of 

his behaviour constitutes sexual harassment.  
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[79] In addition, Mayor Baker argues that the following select portions of Mr. 

France’s statements are false: (1) that Mayor Baker “admitted” to sexual harassment 

behaviour (September 7, 12 and 20th posts); (2) that Mayor Baker made “advances” 

toward two women (October 26th post); (3) that Mayor Baker sexually harassed “two 

individuals”, engaged in “unwanted touching” or made “lewd comments” on “several” 

occasions towards “several” women (October 23rd post). 

[80] I will first deal with Mayor Baker’s argument that his joking and touching 

conduct is not sexual harassment. Mayor Baker claims his conduct is not sexual 

harassment for reasons including that: 

a) his jokes about lifted vehicles, condoms and touching Tony’s bum were 

not “vulgar” and not intended to offend; 

b) his joke about touching Tony’s bum was not directed at Ms. Clark; 

c) he did not touch Ms. Clark in a sexual way, was not alone with Ms. Clark, 

did not ask her for a date or make sexual advances toward her; and 

d) his intention in touching people is to greet them warmly, not to make 

people uncomfortable. 

[81] In my view, Mayor Baker’s explanations miss the mark.  

[82] First, Mayor Baker’s intentions are irrelevant to whether his conduct 

constitutes sexual harassment. Neither Janzen nor Ms. K. v Deep Creek Store and 

another identify a respondent’s intention as a relevant factor in determining whether 

the respondent’s behaviour constitutes sexual harassment. Mayor Baker’s 

explanations that he did not intend to offend anyone and had no intention of 

pursuing sexual relations with Mr. Clark are irrelevant to the assessment. 

[83] Second, Mayor Baker’s suggestion that jokes and comments must be “vulgar” 

to be considered sexual harassment is inconsistent with the broad definition of 

sexual harassment in Janzen and Ms. K. Mayor Baker’s subjective assessment of 

what constitutes a vulgar or offensive joke or comment is also not part of the test. 
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[84] Third, Mayor Baker’s suggestion that putting his hand or arm on someone’s 

arm cannot constitute sexual harassment also ignores the broad definition of sexual 

harassment. The Supreme Court of Canada specifically refers to hugging, patting, 

brushing up against as examples: Janzen at para. 49. 

[85] Ms. Clark describes in detail Mayor Baker’s behaviour at the Christmas 

decorating event in December 2022 as “creepy”. She deposes that she hardly knew 

Mayor Baker but that over the course of an hour, he repeatedly rested his hand on 

her arm and shoulder and it made her uncomfortable.  

[86] Two months later, when they stayed at the Nanaimo hotel for the leadership 

conference, Ms. Clark describes Mayor Baker continually making sexual jokes and 

comments based on Mr. Gilken’s relationship status including the need for him to 

find a girlfriend. 

[87] Ms. Clark’s detailed evidence that on the morning of February 17, 2023 near 

the elevator at the Nanaimo hotel, Mayor Baker stared her up and down as if he was 

checking her out and insinuated that she had kept Mr. Burchett and Mr. Gilken up all 

night having sex.  

[88] Ms. Clark and Mr. Burchett each depose that Mayor Baker’s behaviour was 

not welcome and made them uncomfortable. They each made formal complaints to 

the municipality of Sayward. Then, at the meeting of council the following month, Ms. 

Clark’s evidence is that despite her complaint (or perhaps in spite of her complaint) 

Mayor Baker again touched her on the arm. During the meeting itself, she says 

Mayor Baker looked right at her when he made the “joke” that he might be up on 

charges for touching Tony’s bum. The comment could reasonably make Ms. Clark 

uncomfortable. Mayor Baker, knowing Ms. Clark had just made a sexual harassment 

complaint and knowing Ms. Clark was at the council meeting, admits to joking about 

being charged for touching someone.  
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[89] I am mindful that this is a PPPA application and I am not to make factual 

determinations. However, my preliminary assessment is that Mayor Baker’s claim 

that the joke was not directed at Ms. Clark seems unlikely. 

[90] Taken as a whole, I find that Ms. Clark’s evidence about Mayor Baker’s 

touching, comments and jokes is sufficient to support a finding that Mayor Baker 

sexually harassed Ms. Clark. I reject Mayor Baker’s arguments to the contrary. 

[91] I will now address Mayor Baker’s argument that Mr. France’s posts contain 

factual inaccuracies. As mentioned above, Mayor Baker argues that the defence of 

justification is not valid because the following statements in Mr. France’s posts are 

false: (1) that Mayor Baker “admitted” to sexual harassment behaviour (September 

7, 12 and 20th posts); (2) that Mayor Baker made “advances” toward two women 

(October 26th post); (3) that Mayor Baker sexually harassed “two individuals”, 

engaged in “unwanted touching” and/or made “lewd comments” on “several” 

occasions towards “several” women (October 23rd post). 

[92] First, regarding the suggestion that Mayor Baker admitted to sexual 

harassment behaviour, I agree that his apology letter was not an admission. Having 

reviewed the wording of the apology letter, Mayor Baker certainly does not admit 

that he did anything wrong  I suspect that is why Ms. Clark and Mr. Burchett rejected 

Mayor Baker’s apology. Mr. France, in a later post, confirms that Mayor Baker did 

not admit to anything in the apology letter. 

[93] However, as for Mr. France’s more general statements that Mayor Baker 

admitted to sexual harassment behaviour, it is true that he has admitted to making 

jokes and comments that I have found are capable of supporting a finding that he 

engaged in sexual harassment. That is, he admitted to behaviour that objectively fits 

the definition of sexual harassment, even if he did not believe it constituted sexual 

harassment. 

[94] With respect to the remaining issues Mayor Baker takes with Mr. France’s 

posts, in my view, Mayor Baker misconstrues the defence of justification. He seems 
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to assume that the defence requires that every word be literally true. However, as 

mentioned, the defence of justification will be successful if the posts are 

“substantially true”. The question to ask is whether Mayor Baker is significantly 

worse off by the impugned statement than he would have been if every word were 

literally true.  

[95] I cannot conclude that he is significantly worse off. 

[96] If I were to remove the statement that Mayor Baker admitted to sexual 

harassment behaviour in his apology letter and replace the remaining impugned 

words in the posts to state that: 

(1) Mayor Baker sexually harassed one female, although two people 

formally complained of sexual harassment;  

(2) The specific sexual harassment behaviour includes Mayor Baker: 

(a) engaging in unwelcome touching of the female individual 

at three events; and  

(b) making sexual jokes and comments in the presence of 

the female and others over the course of two days while 

representing Sayward at leadership conference in 

Nanaimo; and 

(3) Mayor Baker issued identical apology letters to the female individual 

and the other complainant but continues to deny that his conduct 

constitutes sexual harassment. Neither the female individual nor the 

other complainant accepted Mayor Baker’s apology, 

the overall effect of such language would be the same. 

[97] In Mayor Baker’s submissions, he did not take issue with the truth of the other 

major focus of the posts that: (1) the investigation of Ms. Clark’s complaints were 

mishandled; (2) he should have avoided any involvement in the investigation or 
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handling of the complaints because he was in a conflict of interest; (3) he did not 

follow the proper procedures regarding meetings including dealing with certain items 

in camera; and (4) if the complaints had been properly handled, it would have cost 

Sayward less money. These are part of the thrust of the posts. 

[98] Overall, I cannot conclude that the impugned words were so misleading as to 

produce a different effect on the reader’s mind than the literal truth. In both versions, 

Mayor Baker engaged in sexual harassment behaviour resulting in formal complaints 

which were not dealt with transparently and remained unresolved.  

[99] I find that the defence of justification tends to weigh more in the defendant’s 

favour than the plaintiff’s. Mayor Baker has failed to demonstrate that the defence of 

justification has no real prospect of success. Therefore, Mayor Baker has failed to 

show that there are grounds to believe that Mr. France has no valid defences. 

[100] I have considered for the purposes of s. 4(2)(a)(ii), the defendant’s primary 

defence of justification and found that the plaintiff has not satisfied his statutory 

merits-based burden. It is thus unnecessary for me to consider the defendant’s 

alternative defences: Pointes at para. 112. 

5. Final Step: Section 4(2)(b) Weighing Exercise 

[101] Subsections 4(2)(a)(i), 4(2)(a)(ii) and 4(2)(b) are conjunctive: Mawhinney v. 

Stewart, 2022 BCSC 1243 at paras. 62-63. In the case at hand, the plaintiff failed to 

demonstrate reasonable grounds to believe that none of the defendant’s defences 

are valid pursuant to s. 4(2)(a)(ii). Thus, there is no need for me to make a 

determination under s. 4(2)(b). However, in the event I am incorrect in my conclusion 

under s. 4(2)(a)(ii) of the PPPA, I will nonetheless address the balancing exercise 

mandated by s. 4(2)(b). 

[102] Section 4(2)(b) of the PPPA is the final stage and “the crux” of the analysis. At 

this stage the court must weigh the public interest in allowing meritorious lawsuits to 

proceed against the public interest in protecting freedom of expression on matters of 

public interest: Hobbs at para. 15. 

Pkg. Pg. 191

On Ju
ne 9-2026 SA

YWARD COUNCIL 
ap

prove
d th

e im
mediat

e Rise
 an

d Report 
of th

e Ju
ne 9-2026 In

-Cam
era 

Age
nda i

n its
 entir

ety.



Baker v. France Page 30 

[103] The Supreme Court of Canada described the final weighing stage of the 

analysis as a “robust backstop to protect freedom of expression”: Pointes at para. 

53. 

[104] I must keep in mind in this weighing exercise that the objective of the PPPA is 

to identify and deal with strategic lawsuits, and ensure abusive litigation is stopped 

but that legitimate action can proceed: Pointes at paras. 61–62. 

[105] The Court of Appeal in Hobbs held: 

[18] An inevitable result of the weighing process is that, on occasion, 
plaintiffs will be prevented from vindicating their rights through otherwise valid 
and legitimate lawsuits. Conversely, notwithstanding the deleterious effects 
on freedom of expression and public participation, defendants will 
occasionally have to defend against lawsuits claiming damages for 
expressions that relate to matters of public interest. 

[106] In this final weighing stage, the plaintiff has the onus of proving on a balance 

of probabilities that-- due to the harm likely to have been suffered or likely to be 

suffered as a result of the defendant’s expression—the public interest in allowing the 

proceeding to continue outweighs the proceeding’s deleterious effects on expression 

and public participation: Morton at para. 119, citing Hansman at para. 59 and 

Pointes at para. 82. 

[107] The first step of the weighing exercise in s. 4(2)(b) of the PPPA, requires the 

plaintiff to establish both the existence of harm and that the defendant’s expression 

caused the harm: Hobbs at para. 19.  

[108] In defamation actions, general damages are presumed, and this is sufficient 

to constitute harm: Hobbs at paras. 81, 84. However, on an application under s. 4 of 

the PPPA to dismiss the plaintiff’s defamation claim, the court must evaluate the 

degree of the harm in order to assess whether the public interest in permitting the 

action to continue outweighs the public interest in protecting the expression: Bent at 

para. 144. 
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a. Has the plaintiff established the existence of harm? 

[109] In this case, Mayor Baker deposes to suffering from damage to his reputation 

and describes general symptoms of anxiety and depression. His evidence is that he 

has received medical care but does not state when he received medical care (either 

the dates or length of treatment), who provided medical care (either the name or 

type of doctor) or provide any medical records to confirm the diagnosis or prognosis. 

Mayor Baker admits he experienced depression previously but claims that his 

symptoms became worse after the posts. Given these gaps, I am unable to give 

much weight to this evidence. 

[110] Mayor Baker states that his doctor has told him that his health problems are 

likely the result of Mr. France’s posts, but this is unattributed hearsay and not 

provided in the form of a medical report and therefore inadmissible. 

[111] Mayor Baker’s evidence of harm consists mainly of bald assertions. While he 

is not required to provide complete medical reports, I would have expected some 

confirmation of his diagnoses, symptoms, treatment and prognosis. I am left without 

any cogent evidence of significant harm suffered by Mayor Baker. 

b. Was harm suffered as a result of the defendant’s expression? 

[112] The SCC has held that the plaintiff must show a causal link between the 

plaintiff’s assertion of harm and the defendant’s expression: Hansman v. Neufeld, 

2023 SCC 14 at para. 68. 

[113] In this case, I agree with Mr. France that Mayor Baker faces a significant 

causation issue. People other than Mr. France have spoken out about Mayor 

Baker’s conduct. For example, the complainants, Ms. Clark and Mr. Burchett, have 

spoken about Mayor Baker’s sexually harassing them and have filed multiple 

complaints with multiple authorities. Ms. Clark has made complaints to the 

municipality of Sayward and the RCMP and she has informed the Strathcona 

Regional District about her sexual harassment complaint. Mr. Burchett has filed a 

complaint with the BC Human Rights Tribunal. It seems likely that the formal 
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complaints and the fact of Ms. Clark and Mr. Burchett speaking out would have 

caused Mayor Baker embarrassment, stress and potentially anxiety and depression. 

[114] In addition, for several years during Mayor Baker’s term as mayor, council 

has been dysfunctional and council meetings marred by conflict. Two out of five 

council members resigned in the spring of 2024. Dealing with council’s conflict and 

dysfunction would likely have added to Mayor Baker’s stress. 

[115] As well, there has been extensive media coverage on Sayward’s governance. 

In 2024, CBC reporter Mr. McElroy attended a council meeting and reported on 

Sayward’s governance problems in his March 5, 2024 article entitled “BC 

Municipality to debate whether it should continue to exist.” Mr. McElroy reported that 

the council meeting he attended was chaotic including shouting and outbursts. He 

reported that Sayward was (1) behind on its budget; (2) agendas and recordings of 

meetings were not being published in a timely manner; (3) untested allegations had 

been made against Mayor Baker and were being handled in camera. On March 6, 

2024, the Times Colonist published an article about Sayward’s divisive council in 

which Mayor Baker is quoted saying “We need some help.” Other media outlets 

followed suit. When two council members resigned in March and May of 2024, this 

attracted further negative press regarding Sayward’s governance. The extensive, 

negative press regarding Sayward’s governance under Mayor Baker’s leadership 

would likely have caused Mayor Baker stress, embarrassment or other harm and 

decreased likelihood of being re-elected. 

[116] I am unable to find a clear correlation between Mr. France’s posts regarding 

Mayor Baker and the harm that Mayor Baker alleges, including his claim of being 

treated poorly within the community of Sayward. Rather, it seems more likely that 

any harm to Mayor Baker flows from Ms. Clark and Mr. Burchett speaking out about 

their sexual harassment allegation and the overall constellation of negative media 

coverage.  
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c. Weighing of the public interests

[117] Once the harm has been shown to be causally related to the expression,

s. 4(2)(b) requires that the harm and corresponding public interest in permitting the

proceeding to continue be weighed against the public interest in protecting the 

expression. At this stage of the process, public interest becomes critical to the 

analysis: Pointes at para. 73. 

[118] I have found that Mayor Baker has failed to show significant harm  I have also

found that he has not demonstrated that any harm he alleges is causally linked to 

Mr. France’s expression. However, in the event I am incorrect, I will consider the 

next step in the weighing exercise.  

[119] “Public interest” is used differently in s. 4(1)(b) than it is in s. 4(2)(b). As noted

by Justice Côté in Pointes at para. 74: 

… Under s. [4(1)(b)], the query is concerned with whether the expression 
relates to a matter of public interest. The assessment is not 
qualitative — i.e. it does not matter whether the expression helps or hampers 
the public interest. Under s. [4(2)(b)], in contrast, the legislature expressly 
makes the public interest relevant to specific goals: permitting the proceeding 
to continue and protecting the impugned expression. Therefore, not just any 
matter of public interest will be relevant. Instead, the quality of the 
expression, and the motivation behind it, are relevant here. 

[Emphasis in original.] 

[120] The weighing exercise requires me to consider whether there is a public

interest in preserving the particular speech at issue in this case. I must consider to 

what extent the Facebook posts are speech that, from a public interest perspective, 

is worthy of protection. 

[121] Section 2(b) of the Canadian Charter of Rights and Freedoms provides that

everyone has the following fundamental freedoms: (b) freedom of thought, belief, 

opinion and expression. 

[122] The SCC states that freedom of expression is connected to three core values:

a) Individual self-fulfillment;
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b) Seeking and attaining the truth; and 

c) Democratic discourse 

Ford v Quebec, [1988] 2 S.C.R. 712 at pp. 765-66; Irwin Toy Ltd. v Quebec 

(Attorney General), [1989] 1 S.C.R. 927 at p. 976.  

[123] The plaintiff is the elected Mayor of a municipality. The proper management 

and functioning of a municipal government affects a community’s quality of life.  

[124] Mr. France is keenly interested in Sayward’s governance. Before his 

retirement, he spent his career working within local government. He was Sayward’s 

CAO in 2017 to 2018 and filled in as Sayward’s acting CAO in subsequent years 

until he retired in January 2023. As CAO, he worked closely with Sayward staff and 

council. He gave council advice including on governance. Mr. France continues to 

actively follow local politics, including attending council meetings as an observer 

when possible. As mentioned, he is also one of the approximately 1700 members of 

the Facebook forum Sayward Rant and Rave. One of the purposes of the forum is to 

share views on local politics. Mr. France was an active participant on Sayward Rant 

and Rave until Mayor Baker commenced this action. 

[125] While Mayor Baker has focussed heavily on Mr. France choosing to label his 

behaviour as sexual harassment, the real thrust of Mr. France’s expression was in 

respect of the sexual harassment allegations and complaints were being handled. 

Mr. France was concerned that proper procedures were not being followed for the 

investigation, the meeting dealing with the allegations, Mayor Baker’s involvement in 

decisions relating to the harassment complaints, the division in council and concerns 

that the majority were improperly silencing the minority on council and the apparent 

inability of council and Mayor Baker to resolve the complaints promptly, cost-

effectively and to the satisfaction of all. 

[126] Mr. France posted about his observations at council meetings, the improper 

use of in camera meetings, the importance of avoiding conflicts of interests and the 

importance of following established rules at council meetings to reduce chaos and 
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restore order. He encouraged members of the Facebook forum to observe council 

meetings for themselves and encouraged democratic discourse generally. He also 

repeatedly posted that he hoped for a solution and offered to assist in any way he 

could.  

[127] Overall, Mr. France’s posts held out Mayor Baker’s conduct for public scrutiny 

and brought attention to the way that Sayward staff and council investigated and 

sought to resolve the complaints against the Mayor. He expressed concern that the 

complaints were being shielded from public scrutiny by being dealt with in camera.  

[128] I find that Mr. France’s expression is deserving of significant protection-- it 

amounted to free expression about substantive issues of local politics, matters that 

were clearly matters of public interest. Political engagement is a core concept in a 

democracy. The strength of the democratic process is the opportunity for individuals 

to hold elected officials to account. My concern is that the defamation action had a 

chilling effect not only on Mr. France’s freedom of expression but others in the 

Village of Sayward and surrounding area. 

[129] My findings are that: 

a) Mayor Baker has incurred negligible if any harm as a result of Mr. 

France’s posts; and  

b) A significant level of protection is to be afforded to Mr. France’s 

expression. 

[130] In light of these determinations, I conclude that the public interest in 

protecting the defendant’s expression heavily outweighs the public interest in 

allowing the plaintiff’s claims to proceed. 

Conclusion and Costs 

[131] I therefore grant the defendants’ application for dismissal of the plaintiffs’ 

claim under s. 4 of the PPPA. 
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[132]  If the parties are unable to agree on costs, they may arrange a brief 

appearance before me to address the costs consequences of this application. 

“Hamilton J.” 
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