VILLAGE OF SAYWARD
COMMITTEE OF THE WHOLE MEETING AGENDA
October 22, 2024, 6:00 PM
COUNCIL CHAMBERS

The Village of Sayward respectfully acknowledges that the land we gather on is on the unceded territory
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of the K’'6moks First Nation, the traditional keepers of this land.

Call to Order
Public Input (Maximum of 2 minutes per speaker, 15 minutes total)

Mayor: “Public input is for the purpose of permitting people in the gallery to provide feedback
and shall be no longer than 15 minutes unless approved by majority vote of Council; each
speaker may provide respectful comment on any topic they deem appropriate and not
necessarily on the topics on the agenda of the meeting. Each speaker may not speak for longer
than 2 minutes but may have a second opportunity if time permits. Each speaker must not be
allowed to speak regarding a bylaw in respect of which a public hearing has been held. For the
record, please state your name and address.”

Introduction of Late Items
Approval of Agenda

Recommended Resolution:

THAT the agenda for the Committee of the Whole Meeting of Council for October 22, 2024, be
approved [as presented or as amended].

Petitions and Delegation - None
Correspondence - None

Council Reports - None

Reports of Committees - None

Mayor’s Report- None

10. Unfinished Business - None

11. Staff Reports

a) Community Events/Sayward Futures Society
b) Confirmation of Priorities for the Village Administration
i. Annual Report — 2024 (due June 30, 2024)
ii. Strategic Plan Review
iii. Bylaw and Policy List Review

iv. 2024 Operating and Capital Projects



12.
13.

14.
15.

v. Other Projects
vi. Bylaw Enforcement Practices
vii. Standing Committees for the Village of Sayward

viii. Select Committees for the Village of Sayward

New Business
Public Question Period (maximum 15 minutes)

Mayor: “The purpose of the public question period is to enable citizens to ask questions of
Council about issues that are important to the citizen asking the question. Speakers are asked
to limit their questions to one each and, if time permits after everyone has had an opportunity
to ask questions, speakers may ask a second question. Citizens will be asked to state their
name and address.”

In Camera - None

Adjournment



SAYWARD FUTURES SOCIETY
Our Community, Our Future
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Date: October 15,2024

RE: Council Meeting, September 24th, 2024
Dear: Mayor and Council

It has come to our attention that there was some information presented at your Council Meeting dated
September 24th, 2024, that requires more clarification as it pertains to the 2023 Sayward Light Up
Celebration and Sayward Futures Society’s involvement at this Village of Sayward Event. The purpose
of this letter is to clarify actual financials as well as provide some information on how Sayward Futures
Society can continue to play a role in community events, provided there is support, time and
resources.

As you are aware, Sayward Futures Society as historically taken an active role in both the Canada Day
Celebration in the Village of Sayward and the Sayward Light Up Celebration.

For Canada Day, Sayward Futures Society (SFS) has taken the lead in organizing, planning and
execution of this event. This event is entirely dependent on grant support and donations, not to
mention a small but mighty team of volunteers. The event would simply not be possible without this
support. For this past event, the Village of Sayward originally voted to not support SFS in organization
of this event when Sayward Futures Society submitted a Letter of Ask for the Canada Day Event. The
reason sighted at the time was that while a fulsome Letter of Ask was drafted, a new Village of Sayward
form was not filed. Our Board was then well into planning this event and again asked the Board Chair
to again address Council to try and salvage the event. In this second attempt at support for this event,
while the Village Council voted continue with the donation in kind being the venue, some equipment
and use of small wares from the Kelsey Center, it turned down historical financial support leaving a
budget shortfall.

Fortunately, SFS was able to solicit last minute donor funding from SRD Area A and Owl Mazda that
made the event possible. The sheer number of volunteer hours needed to organize this event, solicit
donations and prizes, coordinate entertainment, seek permitting required and staff food services is
heavy for an organization of our size. Our volunteers and board are passionate about our community
however, so this event was able to happen albeit with some changes to programming. If asked to
produce this event again, all funding will be in place by March 15t%, 2025, for our Board to approve
involvement in the 2025 event.

For Sayward Light Up Celebration, Sayward Futures takes a lesser role in this event and does not
organize the event or parade but has historically offered refreshment service (hotdogs, coffee, and hot
chocolate) in the gazebo free of charge to residents and visitors alike.

Sayward Futures Society ~ 16 Sayward Road, Box 143, Sayward, BC, VOP 1R0
250.282.0018 ~ info@saywardfutures.ca ~ saywardfutures.ca
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We are now at the point whereby Sayward Futures would need to know if the Village of Sayward
requires support again this year (2024) for this event.

The following is a true description of profit and loss from our Treasurer for the 2023 Sayward Light
Up event:

Groceries purchased $395
Soft drinks & ice cream donated $345
Hoodies donated (cost) $150
Total Costs for the event $890
Less donations (received day of event) $269
No donations or sponsorship for this event prior to event

SFS cost ($621)

As you can see from the above, Sayward Futures clearly took a loss for this 2023 event.

As mentioned in previous correspondence, our organization has taken on substantial costs as it
relates to the survey and repairs/maintenance of the Kelsey Bay Wharf in 2023 and 2024 as we
prepare to be “shelf ready” for a major grant funding application for the Wharf Rehabilitation Project.
Effective immediately, we will not be able to take a loss on any event we are asked to participate in as
we simply do not have the means to support events financially.

As of the date of this letter, Sayward Futures Society has not been asked to take part in any part of the
Sayward Light Up event and as such, no planning has taken place at this time. If we are asked for
assistance, the above frames costs associated with last year’s event for Council review and discussion.

Ideally, when Village budgets are drafted, there would be funding allocated for events and this be
communicated to organizations that have been invited to participate, allowing sufficient time to plan
for events and if necessary, look to solicit additional funding to make these events happen. We would
also ask that all organizations have the same requirements for funding (form as mentioned).

In closing, it is our sincere hope that events like Canada Day and the Sayward Light Up event can
continue and perhaps some of the other historical events that took place in our community find a way
to return. That said, larger events take considerable time to plan, people with capacity to organize,
plan and execute events and of course a budget to make it all happen. Our organization is pleased to
continue to support these events provided we have support to do so.

Thank you.

Board of Directors

Sayward Futures Society ~ 16 Sayward Road, Box 143, Sayward, BC, VOP 1R0
250.282.0018 ~ info@saywardfutures.ca ~ saywardfutures.ca



STAFF REPORT

For: Mayor and Council
Prepared by: John Thomas, A/CAO
Subject: Confirmation of Priorities for the Village Administration

Meeting date: October 22, 2024 — Committee of the Whole

BACKGROUND

The purpose of this report is to engage Council in an informal discussion through the Committee
of the Whole to discuss the focus and priorities of Council and by extension, the Administration
for the foreseeable future.

DISCUSSION

The Village of Sayward has several projects and priorities that are opened and at various stages of
completion. As a result, staff is seeking direction from Council with respect to the top 10 priorities
(rolling agenda) to ensure focus Village on a go-forward basis to ensure completion of task,
alignment in the administration, and the timely completion of ongoing projects.

The following represents a list of current projects that are currently being worked on by the
Administration:

1. Annual Report — Due June 30, 2024 (behind schedule)
a. Staff Update: the draft report for 2023 calendar year (to be completed in 2024) is
being worked on. A draft report should be brought forward for Council
consideration by November 2024.

2. Strategic Plan

a. Staff Update: Staff recommends that Council conduct a review of the strategic plan.
This review will endeavour to ensure that the strategic plan covers the term of
Council. Itis also recommended that the term includes one additional year after the
next election to allow for the next Council to get acquainted with the business of
the government and to establish their own strategic plan/priorities. For example,
the next election is scheduled for 2026, the current strategic plan should end in
2027. This approach supports good governance. The term of the strategic plan is
recommended to be 2024 to 2027.



b. From a cursory review of the Strategic Plan, the Village can benefit from a review
and revision of the mission statement, core values, and vision goals to align with
current realities and direction of the Village.

d.

The Village currently have 7 strategic priorities: Economic Development, Asset
Management, Living Green, Staff Professional Development, Tourism Development,
Village Operations, and Community Relations. There are some areas where the
strategic priorities can be harmonized, for example:

Combining economic development and tourism development under one
banner “Community Economic Development” as they both address the local
economic activity of the community.

Combining Village Operations, Asset Management, and Staff Professional
Development under one banner “Good Governance” as they are all
interrelated.

Combining Living Green and Community Relations under one banner
“Strategic Partnerships” as the elements (priorities) under living green and
community relations focuses primarily on strengthening relationships with
Strathcona Regional Districts and K’émoks First Nations.

This will condense the 7 priorities of Council to 3 areas: Community
Economic Development, Good Governance (at the centre/heart), and
Strategic Partnerships.

In addition to the existing priorities or deliverables, there may be some key areas
Council may wish to consider adding to its strategic plan for future funding and
prioritization under “Good Governance, Community Economic Development, and
Strategic Partnerships”.

Good Governance: addresses the internal functioning of the Village from
Council to Staff, finances to asset management.

1. Advocacy - develop an advocacy agenda for the Village on matters of
critical importance. Advocacy can be done independently or in
conjunction with other orders of government including First Nations.

2. Review of bylaws and policies: (Code of Conduct for Mayor and
Council, Code of Conduct for Staff, Updated HR Policies).

3. Stabilize the staffing with an updated organizational chart, job
descriptions, and employment agreements to ensure the
expectations of the Village are appropriately matched with workload
and expertise.



4. Review salaries and benefits and establish a compensation policy for
the Village covering both Mayor and Council and Staff.

5. Review health and safety protocols for the organization, training and
development, and contingency or business continuity (backup)
planning to reduce risks during emergencies.

6. Conducting a record management audit and addressing any
deficiencies identified.

7. Improve access to governance documents. The current way of
operating the governance infrastructure that supports Council can
be updated to include Board/Council meeting management software
which can help streamline access to information, Council
documentation, and minutes for ease of access and reference.

8. Strengthen cybersecurity readiness to protect critical systems for the
Village including backups.

9. Conduct an in-depth financial planning exercise to forecast the
future financial needs of the community for major asset
management initiatives.

ii. Community Economic Development: addresses the medium to long-term
vision for economic activity within the community (5-10, 15 years)

1. Seeking long-term funding for economic development position.

2. Conduct a series of community workshops to define the vision for
economic development for the Village and the broader region. This
ties directly to the relationship between people (either residents or
visitors), infrastructure (natural, physical, or social infrastructure),
and economic spinoff (dollars imported to Sayward and the
surrounding areas, rather than exported outwardly).

3. Research policy tools to help enable economic development in the
Village.

4. Create benchmark for number of operating businesses and the
creation of the environment that supports community growth.

iii. Strategic Partnerships: addresses who the Village must work with in order
to achieve its goals, vision, and priorities.

1. First Nations Partners: strengthening relationships with K’'émoks First
Nations, Wei Wei Kai First Nations, Wei Wai Kum First Nations and the
broader first nations community.

2. Provincial Government: strengthening relationships with various ministries
and government agencies that are directly related to the focus and
priorities of the Village.

3. Federal Government: Strengthening relationship with various ministries
and government agencies that are directly related to the focus and
priorities of the Village.

4, UBCM/FCM/LGMA/Other Grant Agencies and Enterprises.



3. Bylaw and Policy List Review
a. Status Update: the primary function of Council is to govern, and Council governs
through the creation or maintenance of public policy instruments and planning —
Bylaws, Policies, Resolutions. The focus of the debate should be on the shaping of
policy that governs the community rather than debating each other. Staff is
recommending that Council develops a rolling list of bylaws and policies for which
Council can focus on achieving for the remainder of the term.

4. 2024 Operating and Capital Project
a. Status Update: the following represents a status update on outstanding projects
included in the 2024 operating and capital budgets.

i. Official Community Plan — Budget $10,000

e Project was initiated in 2021. A final draft was submitted to the Village on
August 9, 2023, for review. According to the contractor, the outstanding
pieces for the Village was to complete referrals of the OCP to the required
agencies (and First Nations), conduct council readings, public hearings, and
adoptions.

o Next Steps:

o Further work is needed to complete this project. It may be beneficial
to pause this work, complete the new Housing Needs Assessment
pursuant to recent legislation, then perform another review of the
OCP with the current contractor or the Village can conclude its
relationship with the current contractor and pursue a different
approach. Further review of options would be required.

ii. Asset Management Plan — Budget $50,000

e Project Deliverables were reportedly completed and submitted to FCM by
July 31, 2024, as required by for grant compliance.

e Major Deliverables Completed:
o Base mapping updates
o Desktop risk assessment
o Capital priority plan and strategy update
o Asset management policy
o Draft maintenance management plan
e Deliverables Not Completed:
o Cost Recovery Plan
o Council Orientation

o Project Wrap Up



e Next Steps:

o Review all materials submitted, determine approach to completing
items listed under “Deliverables Not Completed”.

iii. Revise and Update Zoning Bylaw — Budget $124,000

e No evidence of work being done on this project to date.
e Next Steps
o The Zoning Update should be done after the completion of the OCP
project as the two documents must be aligned.

iv. Plan H Project — Seniors Connection — Budget $5,000

e Completed.

v. Volunteer Fire Fighting Equipment — Budget $43,500

e In progress, currently managed by the Fire Chief.

vi. Advanced Drone Training — Budget 5,000

e Additional work required to determine the status of this project. Further
work may need to cease as the Village Council has agreed to lease the Drone
to Search and Rescue rather than continue to operate it.

vii. Air Conditioning Kelsey Recreation Centre — Budget $72,000
e Additional work is required to determine the status of this project.
e |tis believed that the project cost will be greater than the project budget.
o Next Steps

o Complete a review of the project and determine if additional
funding is required with the goal of bringing forward for future
consideration.

viii. New Mower for Parks Department — Budget $45,000
e The mower was not purchased in 2024.
e Next Steps:

o Recommend deferring purchase to 2025 and recommitting the
funding under the 2025 capital budget program.

ix. Cleaning and painting Village Buildings and Structures — Budget 12,500



e Additional work required to determine the status of this project.

Xx. Drainage Improvement Projects — Budget $1,743,000

e Engineer has been engaged to complete designs, determine permit
requirements. First Nations consultation is a requirement for this work and
that too will soon be underway.

e Next Steps
Complete design to address primary flooding issue, bring forward
completed designs for feedback and refinement, develop class A cost
estimates, ensure adequate budget availability for this project, produce
tender documents, complete tender process, select contractor, award
contract, initiate construction, complete construction and wrap up, and
complete grant reporting.

xi. Economic Development Coordinator Project — Budget $70,000

e Project underway. Economic Development Coordinator hired. Economic
development survey for businesses in the Sayward region (valley and
village). A separate survey for the community at large is being developed as
well.

e Next Steps

o Council to consider the development of a terms of reference for a
Joint Economic Development Advisory Committee, put a call out to
the community, and bring back to Council to make a decision on the
appointment of representatives to this Committee.

5. Other Projects:
a. Fire Hall Staircase Replacement — Budget $35,000

e In-progress, RFQ completed, contact awarded. Project initiation to
commence soon.

b. Newcastle Creek Remediation — Budget $30,000
e Please refer to September 24, 2024, report to Council.

6. Bylaw Enforcement

a. Status Update: A member of Council has expressed a desire to consider
implementing a local bylaw enforcement officer to support the Village’s bylaw
compliance efforts. The way the Village has historically approached bylaw
enforcement was to engage necessary bylaw enforcement staff through the
Strathcona Regional District via an agreement on a fee for service model. This would
be the opportune time for Council to consider whether any future changes would
be appropriate.



Bylaw Enforcement Officers are responsible for enforcing the bylaws of the
municipality. Bylaw Enforcement activities range from educational, voluntary
compliance, civil proceedings, issuance of tickets and fines, or other forms of
‘prosecution’ under the Offence Act. These processes and systems require
expertise, or the Village can create further liability and exposure. As an employee,
there will also be requirement for working alone, safety, and other occupational
hazard mitigation that comes along with the field work. However, Council should
also consider that there are pros and cons to changing the model:
i. Pros
e Local control over the service.
e Proactive bylaw enforcement and compliance program.
e Control over costs for enforcement.
ii. Cons
e Likely increased cost.
e Requirement to develop in-house administrative structures to support
effective enforcement.
e Managing the separation of personal life of a local employee and their
professional obligations as a Bylaw Enforcement Officer may become
complex over time.

7. Standing Committee for the Village of Sayward

a.

Pursuant to s.141 of the Community Charter, the Mayor must establish standing
committee for matters the mayor considers would be better dealt with by
committee and must appoint persons to those committees. At least half of the
members of a standing committee must be Council members and any person
wanting to be on the Committee that are not a member of Council, must be
appointed to the Committee.

Question to the Mayor, is there any matter the mayor considers be better dealt with
by Committee? Or is there any area of government (or the community) with
emerging issues that the mayor may wish to establish a committee engage and
report back to Council?

Additional points of consideration:

i. Subject to any delegation of powers and duties by Council in accordance
with statutory requirements, all standing committees are advisory in nature
— meaning they provide recommendations to Council for consideration.
They would require a term of reference. They are usually meant to be
longer-term which would naturally align with or continue beyond the term
of Council. It would be ideal if a standing committee was aligned with the
strategic plan and priorities of the Village.



Committees should have a clear purpose, function, and engagement with
the topic as well as with the community. Staffing support for established
committee would be a requirement to ensure optimal functioning;
therefore, careful consideration should be given to the creation of
committees to ensure both Members of Council, the public, and staff can
adequately meet the demands of the work.

Examples of Standing Committees (typically found in larger municipal
operations):

Board of Variance

Community Economic Development Committee
Recreation Committee

Public Safety/ Emergency Preparedness Committee
Indigenous Relations

** In smaller municipalities such as the Village of Sayward, the Village Council when sitting as the
Committee of the Whole, has the same powers, duties and functions of a standing committee.
Therefore, creating a specific standing committee to consider a topic that would be better suited
for the Council may not be the most effective form of governance and is not encouraged by staff.**

8. Select Committee for the Village of Sayward
a. Pursuant to s.142 of the Community Charter, a Council may establish and appoint a
select committee to consider or inquire into any matter and to report its findings
and opinion to the Council. Additionally, at least one (1) member of a select
committee must be a Council member and any person who is not a member of
Council must be appointed (by Council) to the select committee.

b. Question to Council, is there any project of significant importance that justify the
creation of a committee?

c. Additional points of consideration:

Subject to any delegation of powers and duties by Council in accordance
with statutory requirements, all select committees are advisory in nature —
meaning they provide recommendations to Council for consideration. They
would also require a term of reference. They are usually meant to be
established for shorter duration with a specific focus to accomplish a specific
task, i.e. a project. The term of a select committee should not exceed the
term of Council. Additionally, when constructing the term of reference for
such a committee, it is customary to create a “sunset clause” which defines
the end date of the committee. It would be ideal if a select committee was
aligned with the strategic plan and priorities of the Village.



ii. Committees should have a clear purpose, function, and engagement with
the topic as well as with the community. Staffing support for established
committee would be a requirement to ensure optimal functioning;
therefore, careful consideration should be given to the creation of
committees to ensure both Members of Council, the public, and staff can
adequately meet the demands of the work.

iii. Examples of Select Committee (project focus)

e Steering Committee — Official Community Plan
e Steering Committee — Major Community Events/Festivals
e Bylaws and Policy Review Committee

9. External Committees, Boards, and Commissions

The following represents a list of existing committees for which Members of Council are
already appointed to and represent the Village.

Strathcona Regional District Board

Vancouver Island Regional Board

Comox Strathcona Waste Management Board
Comox Strathcona Regional Hospital District

Mid Island Forest Lands Advisory Group (MIFLAG)
Community to Community (C2C)

S D0 T W

RECOMMENDATIONS

Recommendation:

THAT the Committee of the Whole recommend to Council for the Village of Sayward, the
following as the priorities and focus of the Council and Administration in the order presented
(please confirm priorities):

1.



10.
Respectfully submitted,

Original Signed
John Thomas A/CAO

Attachments:

1. Village of Sayward Strategic Plan

Inventory of Bylaws and Policies

2024 Operating and Capital Projects List

Provincial Government Resource — Local Government Bylaw Enforcement
Ombudsperson Office Resource — Bylaw Enforcement and Procedural Fairness
Resource: Committees

Staff Report — September 24, 2024 — Newcastle Remediation Project

NouhswnN
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Village of Sayward

Mission Statement:

“We shall promote improvement and development of a strong and vibrant
community for our residents”

Core Values:

e We are accountable to our constituents and to the Village of Sayward

e We work as a committed team in the spirit of collaboration and community

e We are caring and respectful in all our interactions and relationships

e We are open and honest. We adhere to the highest standards of ethical conduct
e We deliver effective public service through professionalism and creativity

Vision Goals:

e Promote economic development

e Provide the best heathcare and social services for our community

e Promote Sayward as a tourism destination

e Affordable quality services are delivered in a fiscally responsible way

e The Village is a leader in local governance, with diverse jurisdictions, including First
Nations, working together cohesively and collaboratively.

e Work in cooperation with the Area A director, SRD and other government agencies

Page | 2



Village of Sayward 2023 Strategic Plan

COMMUNITY RELATIONS

Resources Required

funding for services
jointly used by all
valley residents -
Recreation, Fire,
Health, Comox
Strathcona Waste
Management and
Comox Strathcona
Regional Hospital
Board

presented to Council early
2022; new agreements in
place, funding obtained from
SRD for Recreation and
Health Clinic

Priorities Progress Measures Timeline | _(Budget, Consultant,
Contractor, Equipment,
Machinery, Administration)
e Show progress Steps taken to provide for Q4 Administration, Budget
toward reconciliation visual and physical
with K’omoks First recognition of First Nation
Nation and other First habitation in the Sayward
Nations area
Interpretive signage installed | Q4 Administration, Budget
at KFN totem Pole and at
other key Village locations
Continue to negotiate Legal Agreement in place to | Q4 Administration
a Framework clarify terms and
Agreement with communications around
Western Forest early start times of WFP and
Products (WFP) measures in place to
regarding the manage dust and noise
operations at the log . " .
sort N0|s¢ Bylaw amended to Q4 Administration
permit agreement terms
Work with SRD on Data collected and Q4 Administration, Budget

Page | 3




Village of Sayward 2023 Strategic Plan

ECONOMIC DEVELOPMENT

Resources Required

Priorities Progress Measures Timeline | _(Budget, Consultant,
Contractor, Equipment,
Machinery, Administration)
Encourage and Updated development Q2-Q4 Administration
support new housing framework including updated
initiatives Zoning Bylaw
Provide access to additional | Q2-Q4 Administration
staff resources to administer
new building and
development applications
Finalize Official OCP Bylaw adopted Q2-Q4 Administration, Budget
Community Plan
(OCP)
Revise and update New Zoning Bylaw in place | Q4 Administration
Zoning Bylaw
Support prospective Keep the Village website Q2-Q4 Administration
businesses interested updated with links to
in locating to the business & development
Sayward area resources and community
partners (ex. CR Chamber of
Commerce, ICET, etc.)
Work with local Businesses promoted using Q2-Q4 Administration, Budget
organizations and the business licence directory
Tourism Committee to and promotion incentives
promote tourism and Progress made on the inistrati
. _ _ 3-Q4 Administration, Budget,
attract business Working Waterfront Project Q3-Q Consultant J
investment to the in accordance with Part 3.4
Sayward area of the OCP
Support existing Keep the Village website 02-Q4 Administration

businesses

updated with links to
business & development
resources and community
partners (ex. CR Chamber of
Commerce, ICET, etc.)

Page | 4




Village of Sayward 2023 Strategic Plan

ASSET MANAGEMENT

Resources Required

Priorities Progress Measures Timeline | (Budget, Consultant,
Contractor, Equipment,
Machinery, Administration)

e Complete Water e Water Master Plan approved | Q3 Consultant
Master Plan by Council

e Complete Sewage e Sewage Capacity Study Q3 Consultant
Capacity Study approved by Council

e Plan for full ¢ Use information from Water Q2-Q4 Administration,
replacement of water, Master Study and Sewage Consultant
sewer, drainage, and Capacity Study to apply for
road infrastructure grant funding and establish

8-10-year Infrastructure
Replacement Strategy

Page | 5




Village of Sayward 2023 Strategic Plan

LIVING GREEN

Resources Required

the Community
Garden and flower
gardens throughout
the Village

revitalized

Priorities Progress Measures Timeline | (Budget, Consultant,
Contractor, Equipment,
Machinery, Administration)

e Establish Water Meter Water Meter Bylaw in place Q4 Administration, Budget

Bylaw for all and Village able to collect

commercial and more information regarding

industrial water use

development and all

new development

Continue to work with Community Forest secured Q4 Administration, Budget,

the Provincial with KFN and Provincial Consultant, Contractor

Government and Government

K'omoks First Nation Staff to research options Q3 Administration

to secure an . ) :

. : including costs

economically viable

community forest

Continue to expand Community Garden Q3 Administration, Budget
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Village of Sayward 2023 Strategic Plan

PROFESSIONAL DEVELOPMENT

Resources Required

Priorities Progress Measures Timeline (Budget, Consultant,
Contractor, Equipment,
Machinery, Administration)
e Ensure Village Staff and EOC Q1-Q4 Administration, EPC,
Council, staff and representative reports to Council time
volunteers receive Council regarding quarterly
adequate emergency meetings with stakeholders.
management training Emergency response plan in 1 ini i
and the Village has an olace Q Administration, EPC
emergency response
plan in place
) ggﬂtr:g:f es\t/g]]f o Council, staff & volunteers | Q1-Q4 Administration, Budget
volunteer Tralnlng Plan develop_ed by
. CAO with budget confirmed
professional
development through Training taken Q1-Q4 Administration, Budget

various municipal and
professional
associations ensuring
the Village continues
to receive good value
for the resources
expended
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Village of Sayward 2023 Strategic Plan

TOURISM DEVELOPMENT

Resources Required

Committee

with the Tourism Committee
to identify initiatives to be
included in the Financial
Plan

Priorities Progress Measures Timeline (Budget, Consultant,
Contractor, Equipment,
Machinery, Administration)

e Continue the Village Off Road Vehicle (ORV) Q1-Q4 Administration, Budget

beautification signage installed indicating

program including the location of the

upgrading signage, designated ORV route

cleaning and painting

Village buildings and

structures, and

enhancing the Village

gardens

Work with local Work with the Tourism Q1-Q4 Administration

organizations and the Committee to promote Trails

Eﬁﬁ;lr;il S[?'gsgggétgn d Additional signage installed Q1-Q4 Administration, Budget

way finding in Meetings attended and joint Q1-Q4 Administration

Sayward initiatives completed

Support and work

with the Tourism Host one annual meeting Q2 Administration
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Village of Sayward 2023 Strategic Plan

Resources Required

Priorities Progress Measures el (Budget, Consultant,
Contractor, Equipment,
Machinery, Administration)

e Create and staff e Public Works back-up hired | Q4 Administration, Budget

Public Works on call

back up position
e Review tax ratios e Updated tax ratio system Q4 Administration
e Determine the e Plan in place to manage Q4 Administration

ownership and
responsibility of
breakwater ships and
develop strategies to
reduce risk

breakwater

Page | 9



A B C D E F
1 |Inventory of Bylaws
2 Bylaw # being Approval Duration Year/s Bylaw was Repealed
3 | Bylaw # |Title Year Repealed/Amended Or Reference # Or Amended
4
To be repealed with new bylaw
30 26  |Traffic Regulations 1970 1970|Repeals #16 (1970) see Drafts XXX
34 30 Street Naming 1970 1970
149 145 |Subdivision Bylaw 1984 1983 #330 (2004), #489 (2022)
216] 212 |Water Connection Charges South Sector 1990
2241 220 |Water Connection Charges 1991 |Repeals #88 (1978)
251] 247 |Arcade Regulation 1993
#280 (1996), #285 (1997), #295
(1999), #357 (2006), #377
(2010),#405 (2013), #405 (2013),
264] 260 |Solid Waste Collection Regulations and Rates 1994 #428 (2016)
276] 272 |Residential Backyard Burning 1995
#348 (2005), #354 (2005), #382
313| 308 |Official Community Plan Bylaw 2000 2000 |Repeals #111 (1981) (2010), #399 (2012)
#311 (1981), #349 (2005), #400
314] 309 |Zoning Bylaw 2000 |Repeals #131 (1981) (2010), #410 (2014), #473 (2021)
315 310 |Bylaw Amendment, Permit Procedures, and Fees Bylaw 2000 Repeals #120 (1984)
316] 311 |Floodplain Management 2001 |Repeals section 409 of #309 (2001)
329] 324 |Emergency Measures 2003 |Repeals #162 (1987)
335| 330 |Subdivision Amendment 2004 Amends #145 (1983)
337 332 |Freedom of Information 2004
339] 334 |Building Bylaw 2004 2005 |Repeals #177 (1988) #451 (2019) Fees & Charges
3411 336 |Building Numbering 2005
342] 337 |Local Service Area Kelsey Bay Water 2005 2005 Loan expires Oct 2025
343] 338 |Local Service Area Kelsey Bay Sewer 2005 2005 Loan expires Oct 2025
348 343 |Records Retention 2005 |Repeals #176 (1988)
353] 348 |OCP Amendment - Weyerhaeuser 2005|Amends #308 (2000)
354 349 |Zoning Amendment - Weyerhaeuser 2005 |Amends #309 (2000)
356] 351 |Sanitary Sewer System 2005 |Repeals #213 (1990) & #219 (1991)
359] 354 |OCP Amendment Riparian Areas 2005 |Amends #308 (2000)
387| 382 |OCP Amendment (Greenhouse Gas) 2010|Amends #308 (2000)
388 383 |Fire Protective Services 2010 Repeals #271 (1995) #431 (2016)
390] 385 |Smoking Regulation 2010 Repeals #182 (1988)
396] 391 |Village of Sayward Water Regulations 2011
404] 399 |Official Community Plan Amendment 2012|Amends #308 (2000)
405| 400 |Zoning Amendment 2012 Amends #309 (2000)
411] 406 |Permissive Tax Exemption Nature Trust 2013 Jan.1.2014-Dec.31.2023
415| 410 |Zoning Amendment 2014 | Amends #309 (2000)
#423 (2016), #471 (2021), #479
421] 416 |Council Procedure 2015 |Repeals #386 (2011), #388 (2011), #401 (2012) (2022). #496 (2023)
423 418 |Animal Control 2015 |Repeals #340 (2005)
425| 420 |Firearms Regulation 2018 |Repeals #167 (1897)
426 421 |Parks Control 2018 |Repeals #211 (1990)
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1 |Inventory of Bylaws
2 Bylaw # being Approval Duration Year/s Bylaw was Repealed
3 | Bylaw # |Title Year Repealed/Amended Or Reference # Or Amended
427| 422 |Ticketing for Bylaw Offences 2021 #482 (2022)
428] 423 |Council Procedure Amendment 2016 Amends #416 (2015) Amendment #1
434] 429 |Revitalization Tax Exemption 2016
436] 431 |Fire Protection Services Amendment 2016 Amends #383 (2010)
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Village of Sayward

Blue = Policies being worked on

Policy Manual

Orange = recently updated - current

New Categories for Manual and Updated/New Policies

Black - current

Current Policy# |[Name Approved Revised Repealed New Policy #
100 - Administration and General Government
NEW Council Conflict of Interest Policy 100-01
NEW Bylaw Enforcement Policy 100-02
NEW Information Technology Policy 100-03
NEW Cellular Phone Policy 100-04
NEW Council Social Media Policy 100-05
NEW Sayward News 9-Mar-2005|  13-Jul-2005 100-06
No Number Advertising on the Village Website
No Number Petitions and Public Opinion Polls 25-May-2005
11-01 Council Representation on Not for Profit Organizations 2-Feb-2011
No Number Legacy Landmark Policy
200 - Personnel
No Number Criminal Records Search Policy 26-0ct-2005 2019 200-01
Council, Staff, and Community Recognition and Gift
09-02 Policy 4-Mar-2009| 15-Aug-2017 200-02
NEW Respectful Workplace Policy 200-03
08-04 Benefits, Leaves and Employment Conditions Policy 16-Jul-2008 2-Feb-2011 200-04
09-03 Hiring Policy 19-Aug-2009| 12-Jan-2012 200-05
08-02 Travel and Training 2-Jul-2008| 4-Mar-2009 200-06
Volunteerism
08-01 Council Remuneration 18-Jun-2008 4-Feb-2009
300 - Finance
Asset Management Policy 18-Oct-2016 300-00
Permissive Property Tax Exemption Policy 28-Jul-2004 2019 300-01




11-02 Annual Property Tax Sale Auction 7-Sep-2011 2019 300-02
18-01 Credit Card Policy 5-Jun-2018 300-03
NEW Vehicle & Equipment Policy 300-04
08-03 Procurement 6-Aug-2008 5-Jan-2011 Repeal
No Number Purchase Order Procedure 1-Jun-2011 Repeal
NEW 300-05 Procurement Policy 300-05
09-01 Tangible Capital Asset Policy 4-Mar-2009 3-Dec-2013 300-06
11-03 Cash Handling Procedures 7-Sep-2011

NEW Reserve Fund Policy 300-07
NEW Investment Policy

NEW Grant in Aid/Donation Policy 300-08
400 - Public Works and Utilities

11-05 Public Works Inspection Policy and Procedures 8-Nov-2000

09-04 Snow and Ice Control Services 20-Jan-2010

No Number Storage in Compound 18-Jun-1990

500 - Fire Department and Emergency Services

No Number Fire Dept Revenues 23-Jun-1988

No Number Fire Hall Use ?

NEW Fire Service Level

600 Parks and Recreation

No Number Special Event and Camping Policy 15-Aug-1989

NEW Municipal Campground Policy 600-01
11.07 Rental Groups cleanup policy 13-Nov-2002

09-05 Use of the KRC as an Assembly Area 2-Dec-2009




No Number Pool emergency procedures 13-May-98

700 - Development Services

800 - Risk Management




2024 Operating & Capital Projects

Strategic Plan Projects
Project Name/Description
Official Community Plan (OCP)

Asset Management Update

Revise and update Zoning Bylaw

Other Projects
Item
Plan H project - Senior Connection

Volunteer Fire Fighting Equipment

Advanced Drone Training
Air Conditioning Kelsey Recreation
Center

New Mower for Parks Department

Category
Economic Development

Asset Management

Economic Development

Category
Kelsey Centre

Fire

Emergency
Disaster Risk Mitigation

Parks

2023 Budgeted Items Carried Forward to 2024

Item

Cleaning and painting Village
buildings and structures, ORV
signage

Grant Applications and Status
Grant funder/program

Investing in Canada Infrastructure
Program
Prov of BC/ICET

Category
Tourism Development

Project Name

Drainage Improvements
Project

Economic Development
Coordinator

Budget
10,000
50,000

124,000

Budget
5,000

43,500

5,000
72,000
45,000

Budget
12,500

Total Project
Budget
1,743,000

70,000

Comments
Nearing completion, first
reading of bylaw May 16, 2023

Project started late 2022, wi8ll
be completed in 2024

50% of grant received, project
will continue in 2024

Comments
Grant funded, work in progress

Shared costs with SRD. Boots,
SCBA, helmets, turn out gear
etc. In progress, partially grant
funded

Grant funded, in progress
UBCM Grant funded, 50%
received, waiting for
Engineering report

Funding from CWF

Comments
Kelsey Centre, Fire Hall #1,
RCMP building, Summer 2023

Comments

Approved, Awaiting
annoucement, Village
contribution $465k
Waiting for funding
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Local government bylaw enforcement refers to actions that may be taken by a
municipality or regional district to ensure members of the community comply with local

government bylaws.

Bylaw enforcement activities

Local governments have authority to regulate, prohibit and impose requirements, by
bylaw, in relation to various matters. To enforce those rules, local governments may
engage in a range of bylaw enforcement activities such as:

e Educating the public about regulatory rules

Conducting inspections to ensure that rules are being followed

Mediating between members of the public

Leveraging voluntary compliance with the rules where possible

Seeking formal consequences for bylaw contraventions where compliance is not

forthcoming or harm has been done to the community

When undertaking bylaw enforcement, local governments must make choices about
when to take enforcement action. Most bylaw investigations are initiated after a
complaint, although some bylaws are subject to ongoing inspections for compliance.

Local governments often establish bylaw enforcement policies to guide their staff anc _,
clarify for the public the general approach taken to bylaw enforcement in that commu
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The Office of the Ombudsperson has developed a guide to help local governments
develop, adopt and implement best practices that encourage fairness in bylaw

enforcement.

e Bylaw Enforcement: Best Practices Guide for Local Governments

Inspection and personnel

Local governments may conduct an inspection for specific purposes including to
determine compliance with their bylaws. Inspections may include entering onto or into
property. That entry may typically take place only at reasonable times and in a reasonable
manner after taking reasonable steps to advise the property owner or occupant.
Inspection of a private dwelling is more restricted. Local governments may also apply to
the provincial court for an entry warrant if reasonable requests are refused or to enter
into a private dwelling.

Most bylaws require enforcement by individuals with specialized training, knowledge or
experience. Bylaw enforcement is carried out primarily by employees and officers of a
local government who are appointed by name or job classification as bylaw enforcement
officers. Police officers and special constables under the Police Act may also be bylaw
enforcement officers. The Local Government Compliance and Enforcement Association of
British Columbia is the professional association to which many bylaw enforcement

officers belong.

Bylaw contraventions

The Community Charter provides that contravention of a local government bylaw that
requlates, requires or prohibits is an offence. The local government may use multiple
approaches to address a contravention, by seeking voluntary compliance or taking other
direct action to stop the contravention from continuing, asking the courts to prevent the
continuing contravention, and by seeking an administrative or court-issued penalty for
what has already occurred, or both.

Direct actions

Local governments can pursue a number of "self-help" remedies for bylaw contravention.

For example, local governments may encourage the person responsible for the

https://lwww2.gov.bc.ca/gov/content/governments/local-governments/governance-powers/bylaws/bylaw-enforcement 2/7
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contravention to voluntarily rectify the situation. If the contravention involves a property
owner failing to take action regarding their property as required in a bylaw, the local
government may enter onto the property to take the required action and add that cost to

the property taxes for the property.

In relation to certain hazardous situations or declared nuisances, a local government may
order a person to rectify the situation, or take action to eliminate the hazard or damage

and recover the costs from the person. Where compliance with a bylaw is a condition of a
licence or permit, a local government may suspend the licence or permit until the person

complies.

Ultimately, where efforts at getting voluntary compliance or taking action are not
sufficient, a local government must decide whether the contravention of its bylaws
justifies administrative or legal action to stop the activity from affecting the community or
deter future instances of the behaviour or activity.

Civil proceedings

A local government may apply to the Supreme Court of British Columbia for an injunction
or court order to enforce, prevent or restrain a bylaw contravention or contravention of

local government legislation.

Bylaw notices

Under the Local Government Bylaw Notice Enforcement Act, local governments may
establish a bylaw notice adjudication system. This administrative system is an alternative
to the provincial court for resolving minor local government bylaw contraventions such as
parking tickets.

e Learn more about bylaw notices

Municipal ticketing and Offence Act prosecutions

Local government may establish penalties for bylaw contraventions by bylaw, most
typically as monetary fines. In order to have a penalty imposed, a local government may

https://lwww2.gov.bc.ca/gov/content/governments/local-governments/governance-powers/bylaws/bylaw-enforcement 3/7
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pursue prosecution for a summary conviction in Provincial court or pursue an

administrative penalty.

Prosecutions in provincial court can be initiated by local governments by the swearing of

one of two documents that advises the court of the alleged contravention:

e A municipal ticket information under the Community Charter - Part 8 - Bylaw

Enforcement and Other Matters

¢ Along-form information under the Offence Act

The key differences between these approaches lie in the formality of the process and the
size of the potential fine.

Municipal ticket information

Municipal tickets are intended for minor to medium bylaw contraventions, with a
maximum possible fine set by regulation (currently $3,000 with a $1,000 limit for young
persons). In the case of a continuing offence, the maximum fine may be imposed for each
day that the offence continues

A municipal ticket is completed by a police or bylaw enforcement officer, and may be
immediately personally served on the person alleged to have contravened the bylaw. A
municipal ticket information may be resolved without court appearance by paying a fine
and admitting guilt, or it may be disputed in court. A paid municipal ticket information is

typically not drawn up as a conviction.

e Learn about municipal ticketing

Long-form information (Offence Act prosecutions)

Prosecutions under the Offence Act are intended for serious bylaw contraventions - the
maximum possible penalty for local government bylaw contraventions is $50,000 and six
months imprisonment.

Prosecution under the Offence Act begins with the police or bylaw enforcement officer
swearing a long-form information in front of a provincial court justice, who then issues a
summons for the person alleged to have contravened the bylaw to appear at court. There
is no opportunity to simply pay a fine to end the proceedings - the justice must hear the
case and decide.

https://lwww2.gov.bc.ca/gov/content/governments/local-governments/governance-powers/bylaws/bylaw-enforcement a/7
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Due to the greater seriousness of matters prosecuted under a long-form information, the
proceedings are more formal, and all parties are typically represented by lawyers. Certain
matters, such as an offence related to the discharge of a firearm, may only be initiated by
long-form Information. Such matters are sufficiently serious that it is in the public interest
for the person alleged to have contravened the bylaw to be heard by or admit guilt in
front of the court.

e Learn about the Offence Act prosecutions

More topics

Legislation

Community Charter

e [ocal Government Act

e Islands Trust Act

e Vancouver Charter

o [ocal Government Bylaw Notice Enforcement Act

e Bylaw Notice Enforcement Requlation

Related Links

e Bylaws

e Municipal Ticketing

e Offence Act Prosecutions

Contact us if you have questions about bylaw enforcement.
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FROM THE OMBUDSPERSON

ylaw enforcement occupies an important and complex place in the work of local
governments. It brings together such diverse factors as community aspirations,
dispute resolution, effective planning, procedural and substantive fairness and
even the administration of justice. Fair, reasonable and transparent practices in
bylaw enforcement can enhance citizen confidence in local governments and
can save public dollars by resolving disputes early and efficiently. Through fair
treatment, local governments can ensure residents — be they those complaining
of a bylaw infraction or those alleged to be in contravention of a bylaw - are
dealt with respectfully. Ultimately, good bylaw enforcement practices can foster
community harmony.

Unfortunately, our experience is that bylaw enforcement does not always achieve
those goals. Our office has investigated and evaluated bylaw enforcement
complaints over the years. This is a field that can be fraught with conflict, unfairness,
frustration and cost. The consequences affect both private individuals and the staff
of local governments.

Surprisingly, there are few resources available for local government officials in
British Columbia to help establish and administer a high quality bylaw enforcement
program. That’s where this best practices guide comes in. It is designed to provide
information and tools to promote fairness in the administration of local government
bylaws. To that end this guide:

1. Sets out the role of council in developing and enforcing bylaws;
Outlines how complaints about possible bylaw infractions are best handled;

Describes the importance of a consistent, transparent approach to bylaw
investigations and enforcement;

Clarifies the key role that a fair and accessible appeal process can play; and

Provides some practical checklists to assist staff of local governments.

Many of the values and perspectives inherent in this best practices approach to
bylaw enforcement are similar to those that guide the Office of the Ombudsperson:
transparency, consistency, evidence-based decision-making and, above all, a
commitment to fairness. These values are essential to ensuring British Columbians
are treated fairly and reasonably by all public authorities, and specifically those
British Columbians who are affected by local government bylaw enforcement.

Following the best practices set out in this guide will help local governments
achieve these critically important goals as they administer and enforce their bylaws.
Greater public confidence in the work of local governments is the outcome of doing
so.This is to the benefit of citizens and local governments alike.

ANl

Jay Chalke
Ombudsperson
Province of British Columbia

FROM THE
OMBUDSPERSON

Fair, reasonable and
transparent practices
in bylaw enforcement
can enhance citizen
confidence in local
governments and can
save public dollars.
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INTRODUCTION

S ince 1995, the Office of the Ombudsperson has had jurisdiction to investigate
complaints about local governments in British Columbia, including municipalities
(cities, towns, villages, districts, townships, resort municipalities and regional
municipalities), regional districts, the Islands Trust and improvement districts.'

Each year, approximately 8 per cent of the complaints we receive are about
local governments, and we investigate and seek to resolve these matters on
an individual basis.

Of those complaints, a significant number are about how local governments enforce
their bylaws, such as those about animal control, unsightly premises, permitting,
zoning, noise and other common issues. While the complaints vary widely in subject,
they raise recurring concerns of administrative fairness in how local governments
respond to complaints and enforce their bylaws.

Identifying, encouraging and upholding best practices in administrative fairness are
central to the Ombudsperson’s role. Through individual complaint investigations,
our office has gained significant knowledge and understanding of fair practices

in local government bylaw enforcement. However, with almost 200 municipalities
and regional districts in British Columbia, it has been difficult for us to share best
practices broadly for the benefit of all local governments.?

In the 20 years that we have had jurisdiction to investigate complaints about local
governments, we have seen that it can be challenging for elected officials and staff
to balance serving the demands of the community and individuals with ensuring
fairness in bylaw enforcement. Few tools are available in British Columbia to help
local governments develop, adopt and implement best practices that encourage
fairness in bylaw enforcement.

The Bylaw Enforcement: Best Practices Guide for Local Governments seeks to fill that
gap by providing information and practical tools, such as checklists, to promote
administrative fairness in bylaw enforcement.

Who This Guide Is For

This guide is for anyone interested in bylaw enforcement, but is intended primarily
to be a resource for three key groups.

- Elected officials for local government who are responsible for enacting bylaws and
establishing a fair framework for bylaw enforcement — Many of the best practices
highlighted in this guide will be most effective if they are incorporated directly
into the bylaws passed and policies approved by a council or board.

The guide also highlights best practices for the role that elected officials should
play in setting policy and ensuring it is implemented well.

' Ombudsperson Act, R.S.B.C. 1996, c. 340, Schedule, ss. 4-11.

2 In addition to 162 municipalities and 27 regional districts, there are 211 improvement districts
in the province that provide defined services to residents living within the district boundaries. In
this guide, we use the term “local government” primarily to mean municipalities (including the
City of Vancouver) and regional districts. To the extent that improvement districts are involved
in bylaw enforcement, this guide includes them as well. We refer specifically to municipalities,
regional districts or the City of Vancouver where certain rules apply to those entities only. The City
of Vancouver is governed by the Vancouver Charter, S.B.C. 1953, c. 55, which makes it legally distinct
from other municipalities. However, for the purpose of this report, we have not treated it differently
from other municipalities except where the statutory framework for the City of Vancouver differs, in
which case we note the unique situation that applies to that city.
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Local government staff, from front desk staff to bylaw enforcement officers

and chief administrative officers - Administratively fair bylaws, policies

and practices can make more efficient use of resources and help local
governments save money and time. Enforcing bylaws in a consistently

fair manner provides good service to the community. It can also increase
compliance with bylaws and reduce the number of complaints made to local
government staff or to the Office of the Ombudsperson.

Community members — The guide articulates standards of fairness and
reasonableness that people in a community can expect their local
government to follow, whether a person is making a complaint about a bylaw
infraction or is the subject of enforcement action. The guide also provides
benchmarks against which people can evaluate their local government’s
bylaw enforcement practices.

This guide is not meant to be prescriptive or to cover all aspects of bylaw
enforcement. It is not a training guide for bylaw enforcement officers, nor does it
explain the bylaw drafting process. Rather, it offers local governments and residents
a starting point from which to consider the fairness of their bylaws and related
enforcement policies, practices and procedures, to identify gaps, and to improve
bylaw enforcement.

Throughout the guide, we give examples (shown in italics) from our own
investigations. In some cases, these examples illustrate best practices; in other
cases, they describe practices that fell below the standards we expect of local
governments but were addressed through the collaborative work of our office and
local government staff. Names in all of the examples have been changed to protect
the confidentiality of our investigations.

How We Developed This Guide

To understand the diverse context of bylaw enforcement in the province, we
conducted a systemic review of complaints about bylaw enforcement that our
office has received and investigated. We also researched relevant case law and
reports and guides related to bylaw enforcement in British Columbia, Canada and
internationally. As well, we analyzed a number of frequently enforced bylaws from
a sample of local governments in the province.

In addition to this research, we consulted with 38 local governments of all sizes from
every corner of the province - cities, towns, villages, districts, resort municipalities
and regional districts. We also spoke with the Union of BC Municipalities (UBCM),
the Local Government Management Association, the Licence Inspectors and Bylaw
Officers Association, and the Justice Institute of British Columbia (which runs a
training course for bylaw enforcement officers). We presented our preliminary work
in a clinic at the UBCM Convention in September 2015 and invited feedback.

The Diversity of Local Governments and
Their Approach to Bylaw Enforcement

The almost 200 local governments in British Columbia vary widely in type,
population, area, budget and composition.

Some have existed longer than British Columbia has been part of Canada (e.g.
the City of New Westminster is 155 years old); others are relatively young, such as
the Districts of Clearwater, Barriere and West Kelowna, all incorporated in 2007.



In geographic size, local governments range from 63 hectares (Silverton, slightly
larger than Vancouver’s Queen Elizabeth Park) to 11.9 million hectares (Peace River
Regional District, which covers about 12 per cent of the total area of the province).?
Most municipalities, urban and rural, have an area of less than 10,000 hectares. Most
regional districts have an area greater than 2 million hectares.

The financial resources of local governments vary significantly too. In 2013, a total

of 141 of the 160 municipalities had an annual revenue under $100 million, and for
most the amount was less than $10 million.* In the same year, 25 of the province’s 27
regional districts had an annual revenue under $100 million, and for 20 of those it
was under $50 million.?

While local governments with large budgets may be able to devote substantial
resources to bylaw enforcement, those jurisdictions also likely have larger
populations and so more bylaw enforcement issues to address. Conversely,
jurisdictions with large geographic areas or limited financial resources may have
small populations and thus fewer bylaw enforcement issues, yet face significant
challenges in establishing an effective enforcement program.

Bylaws Evolve as Values and Standards Change

Bylaws enacted by local governments reflect community values and standards.
Those values and standards are not uniform across the province. Rather, they
vary based on each jurisdiction’s history, location, size and the political direction
set by its governing council or board. For example, a historically rural community
with a strong industrial base may have very different noise bylaws from those in a
suburban, primarily residential community.

These values and standards are not static; they evolve over time as a community
changes - for example, transitioning from rural to urban, or away from or toward an
economy based on primary industries. Changes in the composition of communities
over time mean that bylaws and enforcement practices need to evolve as well

to respond to the inevitable conflicts that arise in the “interface” areas between
different types of land uses and competing priorities.

Bylaw Enforcement Practices Vary Widely

Local governments in British Columbia use a wide variety of bylaw enforcement
practices and approaches.

- Large local governments have specialized teams enforcing different types of
bylaws, such as those related to the environment, parks or building inspection.
By contrast, smaller local governments may rely on their chief administrative
officer or a single bylaw enforcement officer to carry out all bylaw enforcement
functions. Some local governments have agreements with an external agency
(such as a private company, municipal police or another local government) to
carry out all or part of their bylaw enforcement. For example, local governments

* In addition to total area, the Ministry of Community, Sport and Cultural Development provides
statistics for each municipality on Taxable Land Area, Taxable Water Area, Exempt Parkland, and
Other Exempt Area. British Columbia is 94,473,500 hectares.

4 Based on figures reported by the Ministry of Community, Sport and Cultural Development for 2013
(the most recently reported consolidated revenue figures). The information is for the calendar year
2013 (January 1 to December 31) and reported in form 401 on the ministry’s website: <http://www.
cscd.gov.bc.ca/lgd/infra/library/Schedule401_2013.xls>.

5 Based on figures reported by the Ministry of Community, Sport and Cultural Development for 2013
(the most recently reported consolidated revenue figures). The information is for the calendar year
2013 (January 1 to December 31) and reported in form 901 on the ministry’s website: <http://www.
cscd.gov.be.ca/lgd/infra/library/Schedule901_2013.xls>.
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may contract with external agencies for specialized services such as animal
control. Or, they may contract externally as a means of increasing the capacity of
existing enforcement teams when they are busy.

- Bylaw enforcement staff or contractors may be designated as bylaw

enforcement officers under provincial legislation.® Only bylaw enforcement
officers designated in this way have the authority to issue a municipal ticket
information or a bylaw notice.” In communities with a municipal police

force, an individual appointed under the Police Act is also considered a bylaw
enforcement officer, but would report to the local police chief or detachment
head rather than to the local government directly.® These individuals must also
be specifically designated by council before they can issue a municipal ticket
information or bylaw notice.

Besides the designated officers, many other local government staff have a role
in bylaw enforcement, such as responding to questions, recording complaints,
explaining enforcement processes and encouraging voluntary compliance.

Therefore, when we refer in this guide to “bylaw enforcement staff,” we

mean (unless otherwise stated) all individuals who may be involved in bylaw
enforcement in a community, whether or not they are designated as bylaw
enforcement officers under the relevant legislation.

- Local government bylaw enforcement programs exist on a continuum between
voluntary compliance and enforcement. The exact position on this continuum
reflects the priorities set by a local government'’s council or board. Compliance-
focused programs incorporate strategies such as public education, informal
resolution, warnings, and alternatives for dispute resolution or mediation.
Enforcement-focused programs carry out strategies such as issuing bylaw
offence notices or tickets, seeking injunctions, taking direct enforcement action,
and prosecuting.

The bylaw enforcement programs of most local governments in British
Columbia adopt elements of both approaches.

Despite differences in the content of bylaws and in approaches to enforcement, and
despite the unique challenges that face each local government, residents anywhere
in the province should be able to expect that their local government will interpret,
apply and enforce its bylaws fairly and reasonably.

This expectation of fair treatment is the underlying premise of this guide. Our goal is
to help local governments, when exercising their discretion to enforce bylaws, do so
in a manner that is, and is seen to be, administratively fair.

6 Section 264(1)(b) of the Community Charter, S.B.C. 2003, c. 26, allows a council to designate a person
as a bylaw enforcement officer. This section also applies to regional districts under s. 414 of the Local
Government Act, R.S.B.C. 2015, c. 1. Section 482.1(1)(b) of the Vancouver Charter, S.B.C. 1953, c. 55,
serves a similar function for the City of Vancouver.

7 Section 264(2) of the Community Charter, S.B.C. 2003, c. 26 gives a designated officer the authority
to issue a municipal ticket information. Section 482.1(2) of the Vancouver Charter, S.B.C. 1953, c. 55,
serves a similar function for the City of Vancouver. Persons designated as bylaw enforcement officers
in this manner are also considered bylaw enforcement officers under the Local Government Bylaw
Notice Enforcement Act, S.B.C. 2003, c. 60, s.1 and can therefore issue bylaw notices for designated
bylaw offences under s. 4 of that act.

8 Appointed under s. 36 of the Police Act, R.S.B.C. 1996, c. 367.



THE IMPORTANCE OF FAIRNESS

he Office of the Ombudsperson upholds democratic principles of accountability
and transparency by investigating both individual complaints and broad
systemic issues and recommending resolutions.

The work of our office is guided by principles of natural justice and administrative
fairness. These principles establish a framework within which we developed the best
practices set out in this guide.’

Administrative Fairness in a Local Government
Context

Administrative fairness refers broadly to an overall approach to administrative
decision-making that is transparent, fair and accountable.

For local governments involved in bylaw enforcement, administrative fairness is
characterized by:

- bylaws that are authorized by, and consistent with, the governing legislation

- awritten policy for fairly and reasonably exercising discretion when enforcing
bylaws

- written standards and expectations of conduct by bylaw enforcement staff
when they interact with the public

- clear, consistent and available public information about bylaws and
enforcement practices, and how to make complaints and appeal decisions

- aprocess for receiving, assessing and responding to complaints in a timely
manner

- aconsistently applied and well-documented investigative process that
establishes a clear factual basis for enforcement

- adequate notice to affected persons before any enforcement is taken
- enforcement decisions that are authorized by applicable legislation and bylaws

- enforcement decisions that are consistent with policy and with other similar
decisions, are equitable, and are proportionate to the problem being addressed

- reasons for enforcement decisions that are appropriate, that set out the basis for
the enforcement and that provide information about how to appeal

- appeal processes that are accessible and fair, and that are communicated to
affected persons in a timely way

9 See Office of the Ombudsperson, Code of Administrative Justice 2003, Public Report No. 42, British
Columbia Legislative Assembly, March 2003, 15 <https://www.bcombudsperson.ca/sites/default/
files/Public%20Report%20N0%20-%2042%20Code%200f%20Administrative%20Justice.pdf>.
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Why Administrative Fairness Is Important

Demonstrating a commitment to administrative fairness increases the public’s
confidence in their local government’s enforcement program, and gives local
governments confidence that they are treating everyone fairly. Adopting bylaw
enforcement practices that are based on administrative fairness principles benefits
local governments in several important ways.

« Abiding by principles of administrative fairness can help staff of large and
small local governments reduce conflict in matters of bylaw compliance and
enforcement — When enforcing bylaws, local government staff interact with
the public, sometimes in high conflict situations. Enforcement decisions often
affect people on their property or in their home. When enforcement decisions
are seen to be reasonable and appropriate, conflict may be reduced.

- Establishing and promoting fair bylaw enforcement processes can help local
governments both reduce the number of complaints received and resolve issues
more quickly and effectively, thus saving time and money — Bylaw enforcement
processes that are clearly laid out and accessible to all involved enable staff
not only to work more efficiently in dealing with complaints, but also to
be consistent in the actions taken when problems arise. This clear, open
approach can lead to fewer bylaw complaints. Furthermore, a fair enforcement
framework can also help local governments with limited resources build their
enforcement capacity.

- Adopting a consistently fair and reasonable approach to bylaw enforcement
can help local governments build strong community relationships - A local
government that clearly demonstrates a commitment to administrative
fairness helps increase its public perception of being responsive, transparent
and accountable.

The Bylaw Enforcement: Best Practices Guide for Local Governments can help
local governments to realize these benefits by building administrative fairness
principles into their bylaw enforcement programs.



THE ROLE OF COUNCIL

I\/\ unicipal councils and regional district boards are responsible for developing

a fair and reasonable bylaw enforcement framework for their communities.
This section describes best practices that councils and boards can adopt to fulfill
this role. We have used the term “council” throughout this guide to refer to the body
through which local government elected officials exercise their decision-making
powers. Unless otherwise stated, the term should be read to also include the boards
of regional districts and, where appropriate, improvement districts.

Provincial legislation gives local governments broad powers to create and enforce
bylaws. For municipalities, this authority is found in the Community Charter.'° The
City of Vancouver’s authority to make and enforce bylaws is found in the Vancouver
Charter. The Local Government Act' grants regional districts and improvement
districts the authority to make and enforce bylaws, and the Islands Trust Act'?

gives this power to the Islands Trust local trust committees. The Local Government
Bylaw Notice Enforcement Act allows local governments listed in the Bylaw Notice
Enforcement Regulation to deal with bylaw violations through bylaw notices.™

The different enabling statutes mean that not all local governments have the
same enforcement powers. The best practices in this guide take into account the
variations in legislative requirements so as to be relevant to all local governments
in British Columbia.

Developing Bylaws

An important role of council is to develop bylaws that establish, maintain and reflect
community standards. The bylaw-making power possessed by local governments
“permits a highly diverse, localized regulatory response, including the choice not to
regulate at all, in accordance with locally determined priorities and approaches."’

Administrative fairness in bylaw enforcement begins with council developing
bylaws that can be fairly and reasonably enforced. This guide is not intended to
be a comprehensive manual on bylaw drafting.'® Instead, we have identified key
points for council to consider during bylaw development that will contribute to an
administratively fair bylaw enforcement framework.

19 Community Charter, S.B.C. 2003, c. 26.

" Vancouver Charter, S.B.C. 1953, c. 55.

2 local Government Act, R.S.B.C. 2015, c. 1.
3 Islands Trust Act, R.S.B.C. 1996, c. 239.

' Local Government Bylaw Notice Enforcement Act, S.B.C. 2003, c. 60; Bylaw Notice Enforcement
Regulation, B.C. Reg. 153/2015, 31 July 2015.

5 William Buholzer, Local Government in British Columbia, The Continuing Legal Education Society of
British Columbia, current to 1 January 2013, s.5.1.

For some resources on bylaw development and drafting, see the following: Ontario Ministry

of Municipal Affairs and Housing, The Municipal Councillor’s Guide 2014, 6-7 and 32-44 <http://
www.mah.gov.on.ca/AssetFactory.aspx?did=4965>; Municipalities Newfoundland and Labrador,
Municipal Council Handbook, revised 2014, 79-81 <http://www.miga.gov.nl.ca/publications/training/
Councillor_Handbook_2014.pdf>; Alberta Municipal Affairs, Municipal Resource Handbook, Basic
Principles of Bylaws <http://www.municipalaffairs.alberta.ca/documents/ms/Basic_Principles_
of_Bylaws_2013.pdf>; and Donald Lidstone, Lidstone Young Anderson, Local Government
Administration Association, Bylaw Drafting Manual, 1st ed., 2 January 2003.
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Can a Bylaw Be Enforced?

A bylaw that is too vague, uncertain or unspecific may be struck down as
unenforceable." It is a matter of common sense that a bylaw should be drafted

in such a way that it can be fairly enforced. A local government seeking compliance
must be able to point to a specific bylaw that clearly sets out how and why a
person’s actions (or non-actions) are prohibited. If a bylaw is drafted in an unclear
way that prevents its enforcement, or leads to inconsistent decision making,

then its administration will be problematic. To help avoid such situations, council
should consider at the outset whether the bylaw it is adopting is clear, specific

and enforceable.

Do Staff Know How to Enforce a Bylaw?

The existence of a bylaw does not necessarily mean that staff know how the

bylaw can be enforced. The following example, from a complaint we investigated,
illustrates the problems that can arise when the language of a bylaw makes local
government staff question whether it can be enforced. In this case, ambiguity in the
bylaw led to inaction by staff.

Enforcement at a Standstill

Beth called our office with a complaint about her local government. She told us
that her neighbours operated an incinerator in their backyard, which caused large
amounts of noxious smoke to drift across her property. Beth had complained to
the city repeatedly about the smoke, but no investigation or enforcement resulted.
According to Beth, the city told her that the relevant sections of its air quality bylaw
were not enforceable and that it had no plans to amend the bylaw.

Beth thought it was unfair that the city had not taken enforcement action against
her neighbours for operating their incinerator in a way that negatively affected the
use and enjoyment of her property.

We investigated whether the city followed a reasonable process investigating Beth'’s
complaints about the incinerator and the smoke drifting across her property. We
also investigated whether the city followed a reasonable process to inform her of
the steps it planned to take to change its bylaw.

In our investigation, we learned that the city had been aware of Beth’s and other
residents’ concerns about air quality for many years. However, city staff had been
uncertain whether the city’s existing air quality protection bylaw was enforceable.

In addition, several years previously, the city’s bylaw enforcement officer had
investigated Beth’s concerns and concluded that no enforcement action was required.

In response to our investigation, the city obtained information that confirmed its
existing bylaw was enforceable. We then consulted with the city to determine whether
it would consider taking several steps to address Beth’s concerns. The city agreed:

- toinvestigate any new complaints about burning to determine whether the
activity contravened the bylaw

7" United Taxi Drivers’ Fellowship of Southern Alberta v. Calgary (City), [2004] 1 S.C.R. 485. See also
Puslinch (Township) v. Monaghan, [2015] O.J. No. 2136. In the Puslinch case, the Ontario Superior
Court of Justice refused to uphold the local government’s zoning bylaw enforcement actions
because the bylaw itself was “unacceptably vague, uncertain and unspecific” and therefore of no
force and effect.



- aspartofits investigation(s), to obtain statements from Beth and other THE ROLE OF COUNCIL
residents, as required, about the impact of the smoke on their quality of life to
determine whether the burning activity contravened the bylaw

- toconsider amending some parts of the bylaw in accordance with the legal
advice it received with a view to making enforcement action easier in the future

- to write to Beth to explain the approach it intended to take in the future
to address her concerns, and to provide written reasons why no enforcement
action was appropriate if it concluded none was required at the end of
its investigation(s)

In our view, the steps the city agreed to take responded to Beth’s concerns.

The above example emphasizes the importance of local governments
understanding whether and how their bylaws can be enforced.

In some cases, enforceability is a legal question that council needs to consider
before implementing a new bylaw. In other cases, it may arise as staff attempt to
respond to complaints. In these instances, local governments that have a process for
dealing with questions about a bylaw’s enforceability when they arise are in a good
position to take remedial action in a timely manner.

In Beth’s case above, it was several years before the question of the bylaw’s
enforceability was finally resolved. A more proactive process would allow staff
who have identified a concern about enforceability to communicate the necessary
information to council. Council can then take steps to either amend or repeal the
bylaw, or to address any other issues preventing enforcement.

Best Practices: Enforceability of Bylaws
Council considers enforceability when developing or adopting a new bylaw.

Local government enforcement staff can quickly and easily raise a concern about
the enforceability of a bylaw with council.

Enforcement Capacity

The public expects local governments to enforce the regulatory bylaws council
adopts. When passing a new bylaw, it is important for council to consider whether
local government has the capacity - staff, equipment and other resources — to meet
those public expectations through adequate enforcement of the bylaw. Insufficient
enforcement capacity may defeat the purpose of enacting the bylaw in the first place.

We heard from local governments that geography, a lack of staff or other resource
shortages can make enforcement difficult. Smaller local governments, with

one person or a small team responsible for all bylaw enforcement, may find it
especially difficult to respond to complaints about bylaw infractions. Many local
governments address these challenges by placing a significant focus on voluntary
compliance. While voluntary compliance is cost-effective, it is still important for local
governments to take enforcement action when necessary. Failure to do so will, over
time, reduce the credibility of a local government’s bylaws and will likely reduce
voluntary compliance.

The local governments we spoke with as we developed this report have developed
creative ways for enforcing bylaws despite resource or geographic challenges. Most
commonly, local governments develop ways to share enforcement resources across

BYLAW ENFORCEMENT:
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jurisdictional boundaries — whether on a particular matter such as animal control, or
more generally.

Regardless of the approach a local government chooses, enforcement capacity
should be one of the issues that council anticipates and addresses when adopting a
new bylaw and when providing direction to staff about enforcement priorities.

Guidelines for Exercising Discretion: Developing a
Bylaw Enforcement Policy

Local governments have wide discretion in whether to enforce a bylaw in a
particular circumstance. As long as a local government can point to a bylaw
violation, the courts will generally not interfere with the resulting bylaw
enforcement decision.’ The existing case law does not, however, provide much
guidance for local governments on how to fairly and reasonably exercise their
discretion when making enforcement decisions. The principles of administrative
and procedural fairness require that local governments use their discretion in a fair,
reasonable and transparent manner.

A written policy can assist enforcement staff in exercising this discretion. Given
the breadth of bylaw types, local governments must consider whether one policy
on exercising discretion is sufficient, or whether separate policies are needed for
each bylaw.

By developing and implementing a policy on exercising discretion, local
governments can make decisions in a manner that is, and is seen to be,
administratively fair.

Why Develop a Bylaw Enforcement Policy?

A bylaw enforcement policy allows council to outline, in a public way, the goals of
the local government’s bylaw enforcement program and to set clear expectations
and standards for bylaw enforcement.

A bylaw enforcement policy provides a framework against which council or others
can evaluate the enforcement process and is a useful tool for training staff. By
addressing matters that frequently arise, a bylaw enforcement policy can promote
the efficient use of resources. In cases where staff may be enforcing bylaws against
their neighbours, friends or relatives — perhaps because of a small population -

a well-written enforcement policy that is appropriately followed can help staff
defend against allegations of conflict or unfair process. A clearly articulated bylaw
enforcement policy can help a local government respond fairly to the inevitable
question, “why me?” when it takes enforcement action against an individual.

With local government elections being held every four years, a written bylaw
enforcement policy promotes consistency and certainty against a backdrop of
political change, and protects against potentially inconsistent, unfair or arbitrary
decision making.

Managing public expectations about enforcement in the face of limited resources
is a challenge for all local governments, and particularly for small ones. Establishing
a framework for enforcement within a bylaw enforcement policy, and making it
readily accessible to the public, can help local governments with few resources
manage public expectations while promoting transparency and accountability.

'8 For examples, see Burnaby (City) v. Oh, 2011 BCCA 222, and Powell River (City) v. Sliwinski, 2013 BCSC 737.



Content of a Bylaw Enforcement Policy

An effective bylaw enforcement policy meets the following criteria, which are
based on administrative fairness principles. The policy:

- is written in plain language that is easily understood and applied
- sets out clearly what the policy is intended to achieve

- isflexible enough to cover a variety of circumstances where staff must
exercise discretion

- does not fetter staff in exercising discretion by requiring them to take the
same steps in each case, regardless of the circumstances, or discouraging
individual responsibility for decisions

- sets out the relevant considerations that staff should take into account when
exercising discretion

- setsout its relationship to — and accurately reflects — governing legislation
and bylaws

- is communicated to staff
- isreadily accessible to the public (e.g. on an easily found website)

- isreviewed and revised as appropriate given changing circumstances in
the community'

The remaining sections of this guide address issues specific to the steps in the
enforcement process. They also provide suggestions on how local governments
can ensure staff exercise discretion when enforcing bylaws and follow a fair process
every step of the way.

Applying a Bylaw Enforcement Policy

An enforcement policy establishes broad guidelines for a fair and consistent
enforcement process. It covers most situations where staff must make discretionary
enforcement decisions. A properly applied enforcement policy should achieve
three goals:

- resultin similar cases being treated in a similar way

- provide local government staff with guidance on, and limits to, exercising
discretion

- provide the public with clarity and detail on how and why enforcement
decisions are being made

It is important for staff applying an enforcement policy to guide their decision
making to understand the nature and limits of that policy. Local governments
must keep in mind two important caveats that apply to any policy that provides
such guidelines.

First, nothing in the policy can override the mandatory requirements of a bylaw.
For example, if a bylaw requires a bylaw enforcement officer to provide notice in
a particular way, this requirement must be met even if a general policy provides
several options for providing notice.

1 This list is adapted from Ombudsman Western Australia, Guidelines: Exercise of Discretion in
Administrative Decision-Making, revised October 2009 <http://www.ombudsman.wa.gov.au/
Publications/Documents/guidelines/Exercise-of-discretion-in-admin-decision-making.pdf>.
See also Ministry of Attorney General, The Development and Use of Policies and Guidelines in
the Decision-Making Process: A Discussion Paper, 2009
<http://www.llbc.leg.bc.ca/public/pubdocs/bcdocs/458061/policy_paper_draft9.pdf>.
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Second, a policy is not a bylaw. It cannot be so prescriptive that staff are unable to
exercise discretion to make an independent enforcement decision, especially when
circumstances require an exception. Achieving fairness in discretionary decision
making means considering the circumstances of the particular matter.

Best Practices: Developing and Applying a Bylaw Enforcement Policy

Council develops a written policy to assist staff in exercising discretion when making
enforcement decisions.

Council and senior local government officials provide guidance to staff on how to
apply the enforcement policy in their day-to-day decision making.

Standards of Conduct

In addition to having clear bylaws and a bylaw enforcement policy, council can
enhance bylaw enforcement by developing standards of conduct for bylaw
enforcement staff. As a set of expectations for how staff will act, standards of
conduct help local governments define appropriate enforcement practices,
whether enforcement is done by designated bylaw enforcement officers, other
staff or contractors.

It is important that those responsible for enforcement are adequately trained and
have sufficient understanding of bylaws, enforcement policies and the principles
of administrative fairness. Most of the local governments we spoke with have
established mandatory training requirements for their bylaw enforcement staff,
whether they are employees or contractors.

Bylaw enforcement staff regularly try to reach practical resolutions for often
intractable problems by using the enforcement tools available to them. Bylaw
enforcement staff may have to be persistent in the face of resistance or even
outright hostility. Standards of conduct can assist local government staff in
navigating those difficult enforcement situations and in making fair and unbiased
enforcement decisions.

Most of the time, local government staff act in good faith when they enforce bylaws.
However, there are cases in British Columbia where the courts have found that

the conduct of bylaw enforcement officers constituted an abuse of power. These
cases illustrate how important it is for local governments to recognize that bylaw
enforcement staff must act within certain boundaries.

Abuse of power occurs when public officials operate without authority and know
that their conduct would probably cause harm to a person or his or her property. In
one case, bylaw enforcement officers removed items from a resident’s property even
though no bylaw authorized the removal of these items. The resident challenged the
local government’s actions. The court found that the bylaw enforcement officers had
acted without authority and with indifference to any harm arising from their actions.
This conduct constituted an abuse of power. The court awarded the resident $1,000
in damages and ordered the local government to return his property.?

However, the same resident had also argued that bylaw enforcement officers had
harassed him by ordering him, on several occasions, to clean up his property. The
local government did not act on all of these orders, and the court found that they
were part of an ongoing dialogue between the city and the resident. The court

20 Prince George (City) v. Reimer, 2010 BCSC 118.



found that the resident deliberately set himself up to challenge the city and that he THE ROLE OF COUNCIL
had baited staff with his extreme and self-interested interpretations of city bylaws.*’

This case shows that as long as actions are authorized and appropriate, it is not
unreasonable for local governments to persist with enforcement even in the face of
refusal or hostility from a resident.

In another case, a resident alleged in court that bylaw enforcement officers were
excessively persistent, as well as “arrogant, hostile, and inappropriate” when inspecting
her secondary suite. The court noted that this behaviour, for which there was no
evidence, was likely a consequence of the defendant’s refusal to grant the bylaw
officers access to the suite as they were legally entitled to have. This refusal, the court
noted, provided a justifiable reason for the city’s persistence in enforcement.??

These cases demonstrate the importance of distinguishing between enforcement
actions that are necessary and reasonable (but a resident may vehemently
disagree with) and those that are clearly beyond the authority of local government
enforcement staff. Persisting in multiple attempts to enforce is not unreasonable if
such action is both authorized and necessary.

Individuals who contact our office with a complaint rarely assert that a bylaw
enforcement officer abused his or her power. More frequently, individuals complain
that they were treated poorly by local government staff. Individuals may be angry,
frustrated or rude when dealing with local government staff. Fairness is not just
about the process followed in making decisions - it also involves communicating
about the process and resulting decisions in an appropriate and respectful way.

Treating people well in an enforcement context can help resolve conflicts, encourage
voluntary compliance and shape positive public perceptions of a local government.
Written standards of conduct are a useful tool to outline the professionalism that
local governments expect of their bylaw enforcement staff. For example, one local
government's website describes professional conduct expectations for bylaw
enforcement staff, emphasizing accountability, impartiality, integrity, protection,
respectfulness and service.?® Such standards can also prevent bylaw enforcement
officers from inadvertently acting outside the scope of their authority.

Best Practice: Standards of Conduct

Council and senior local government officials establish and make public standards
of conduct for bylaw enforcement staff.

The Role of Council in the Enforcement Process

When we spoke with bylaw enforcement staff, managers and chief administrative
officers as we were developing this guide, we heard concerns about council members
becoming personally involved in bylaw enforcement investigations on behalf of
residents, and directing bylaw enforcement staff to take a specific course of action.

As discussed in previous sections, council establishes overall priorities for
enforcement, enacts bylaws, and adopts bylaw enforcement policies and standards
of conduct for bylaw enforcement staff. Council may also provide direction on

2 Prince George (City) v. Reimer, 2010 BCSC 118.
22 Burnaby (City) v. Oh, [2010] B.C.J. No. 2857. BYLAW ENFORCEMENT:
2 Town of Creston, “Bylaw Compliance” <http://www.creston.ca/2169/Bylaw-Compliance>. BEST PRACTICES GUIDE 15
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specific types of bylaw enforcement issues. For example, council may direct its
enforcement staff to prioritize enforcement of certain bylaws, or to issue warnings
rather than tickets for specific categories of violations.

Within this framework, everyday enforcement decisions are delegated to staff.
Defining and maintaining separation between council and front-line enforcement
staff is essential to an administratively fair bylaw enforcement system. It is important
for council members to be aware of how their own actions can affect the fairness

of an enforcement process. This means that while council sets policy and provides
general direction on enforcement priorities, its individual members should not
become directly involved in enforcement action by directing enforcement against
specific residents, groups or businesses, or by directing that enforcement action not
occur in a particular circumstance. Rather, individual enforcement decisions should
be made by delegated bylaw enforcement staff or contractors.?*

It can be difficult for council members to remain a step removed from the
day-to-day enforcement process when they are a main point of contact for members
of the public who have complaints or who have been the subject of enforcement. It
is understandable that council members want to be responsive to the concerns of
those who elected them. In such situations, it is certainly appropriate for a member
of council to seek assurance that bylaw enforcement staff have fairly responded to a
person’s concerns.

However, even if motivated by good intentions, council members should not
advocate either publicly or privately for a particular result in a specific case. Doing
so can create the appearance of bias, particularly if council later hears an appeal on
the same matter after bylaw enforcement action is taken. Moreover, any action by

a council member that is motivated by favouritism or personal animosity toward

an individual may be perceived as an improper use of discretion.?> Each member of
council should strive to remain uninvolved in a specific bylaw enforcement decision
unless and until the matter is put on the agenda for the entire council to consider.

Best Practices: The Role of Council

Council and senior local government officials develop a written policy to clearly
define the separate roles of bylaw enforcement staff, council as a whole and
individual members of council.

Local government policy clearly articulates that council members are not to be
involved in day-to-day bylaw enforcement decisions.

24 The City of Toronto Ombudsman has investigated concerns about elected local government officials
interfering with the work of local government staff. In one investigation, the Ombudsman found
that the Mayor’s office was improperly directing security staff at city hall and was not following its
own policy: Office of the Ombudsman, Ombudsman Report: An Investigation into Toronto City Hall
Security, April 2015 <http://ombudstoronto.ca/ombudsman-report-investigation-toronto-city-
hall-security>. In another investigation, the Ombudsman found that the Mayor’s office directly
influenced the public appointment process that resulted in inadequate vetting:

Office of the Ombudsman, An Investigation into the Administration of the Public Appointments
Policy, 25 September 2012 <http://ombudstoronto.ca/sites/default/files/Final%20Report%20
September%2025%20Post.pdf>.

% Office of the Ombudsperson, Code of Administrative Justice 2003, Public Report No. 42, British
Columbia Legislative Assembly, March 2003, 15 <https://www.bcombudsperson.ca/sites/default/
files/Public%20Report%20N0%20-%2042%20Code%200f%20Administrative%20Justice.pdf>.
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Any local government bylaw enforcement program is enhanced by clear and
accessible public information. Council can promote accessibility and transparency
by requiring staff to make information about bylaw enforcement public.

Our review of local government websites found significant inconsistencies in the
amount and type of information that is posted. Some local governments do an
excellent job of providing useful and up-to-date bylaw and enforcement information
for their residents, while others have websites that contain little information or
out-of-date bylaws. We noted that these disparities were not necessarily related

to the size of a government; some small local governments provided high-quality
public information while some larger ones did not.?

Making information available and accessible to the public helps to proactively
manage public expectations about enforcement by. Bylaw enforcement information
is most easily provided through an up-to-date website that includes:

- all current bylaws
- enforcement policies
- information about the complaints process, including any applicable forms

- information about the bylaw enforcement review or appeal process and
potential outcomes

- contact information for bylaw enforcement staff

Local governments should review their websites regularly to ensure their
information is current and complete.

Public information increases the transparency of the bylaw enforcement process,
improves accountability and may reduce the time staff have to spend answering
questions. When the public is aware of the bylaw enforcement process, they are
less likely to make complaints to the local government or to the Office of the
Ombudsperson.

Best Practices: Public Information

Post all current bylaws, enforcement policies and complaint information on the local
government’s website.

Review bylaw enforcement information on the website on a regular basis to ensure
information is current, accurate and complete.

2% Two small municipalities with good information on their websites, including online complaint forms,
are the Town of Smithers <http://www.smithers.ca/municipal-hall/departments-services/bylaw-
enforcement-animal-control> and District of Central Saanich <http://www.centralsaanich.ca/hall/ BYLAW ENFORCEMENT:
Departments/planning/Bylaw.htm>. BEST PRACTICES GUIDE 17
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DEALING WITH BYLAW COMPLAINTS

Il local governments receive complaints from the public about possible

bylaw violations. Members of the public observe what is occurring in their
community and can report to their local government when they believe a bylaw is
being violated. Bylaw complaints may be about a traffic violation, a long-standing
neighbour dispute over unsightly premises, an off-leash dog, a property with
safety hazards, or many other issues.

A significant number of the matters brought to the attention of our office are
about a perceived failure of a local government to enforce a bylaw in response
to a complaint made by the public.

The public is well served when local government staff respond fairly and in a timely
manner to complaints about potential bylaw violations. This includes providing
decisions (with reasons) not to pursue enforcement. The following example, from

a complaint we investigated, shows one such response.

Unsightly but Acceptable

Michelle’s house was located in an elevated position with a view over several
properties below. She contacted our office because she believed the city had not
adequately responded to her complaint that the property owners below should
maintain the overgrown area of their land that lay between her house and theirs.
The city had not previously required these property owners to maintain that part
of their lots.

We investigated whether the city followed a reasonable process in responding to
Michelle’s concerns and informing her why enforcement action was not taken. The
reply we received from the city showed that Michelle had submitted a complaint to
its bylaw enforcement department. Bylaw enforcement officers met with Michelle
within one day of receiving her complaint and then began an investigation that
lasted about 10 days. After the investigation was complete, a bylaw enforcement
officer met with Michelle and told her that the city did not consider the properties
to be overgrown and that no additional steps would be taken. The city concluded
that the slope of the hillside was too steep to be mowed, the land had never been
established as a landscaped area, and the existing vegetation contributed to the
stability of the hillside.

Because the city conducted a timely investigation and provided Michelle with
an explanation for its decision not to pursue enforcement that was reasonable
in the circumstances, we concluded that the complaint was not substantiated.

Developing a Complaints Policy

Many local governments, especially smaller ones with few resources, do not
conduct proactive bylaw enforcement. Instead, the standard approach used
by every local government we spoke with in developing this guide is bylaw
enforcement in response to public complaints.

However, despite their reliance on this approach, most local governments we
spoke with when we were developing this guide do not have a formal written
process for receiving, recording and responding to those complaints.



Receiving, recording and responding to complaints is made easier when a local
government has a written and publicly available policy explaining its process.
From a fairness perspective, the benefits of a written policy include:

consistency in staff responses to complaints
public information about the process that is followed once a complaint is made

a framework for evaluating the effectiveness of a response to a particular
complaint

Best Practices for a Complaints Policy

Creating and following a policy for complaints is something that all local
governments can do, regardless of size. For example, one small local government
we spoke with (responsible for a population of 5,300) has written a thorough bylaw
enforcement complaints policy. It includes direction on how complaints should be
submitted to it and how a bylaw incident log can be used to record complaints and
their outcomes.

A complaints policy does not have to be complex. In fact, it should be clear and
simple, focused on helping local government staff respond fairly and effectively
to people who make a complaint about a bylaw violation. An effective policy:

1. Outlines how a person can make a complaint and what information must be
included in that complaint.

2. States which staff will be responsible for receiving, recording and responding
to complaints.

3. States whether and how the local government prioritizes complaints for
response.

4. Sets out a process for recording each complaint and the outcome, and
expected timelines for staff to respond to complainants.

5. Lists steps staff must follow to assess a complaint and determine any
necessary follow-up, including whether to investigate.

6. Sets out procedures for dealing with frivolous, repeat or multiple complaints.

Sets out a process for acknowledging a complaint and communicating the
results to the complainant.

All of these components are discussed in the following sections of this guide.

A local government can also develop processes for responding to specific kinds
of common complaints. The following example, from a complaint we investigated,
shows how a local government responded to a complaint about barking dogs

by referring an individual to an established process for that type of complaint.

Dog Barking Log a Reasonable Request

Fran came to us because she was disturbed by her neighbours’ barking dogs and
did not agree with how her city had responded to her complaints about the noise.
Fran said she had asked the neighbours to stop their dogs from barking so much,
but they had not taken any effective action. She then contacted the city for help.

The city sent Fran’s neighbours a warning letter, but she didn't think that had made
a difference and called the city again. This time, a bylaw enforcement officer sent
Fran a letter asking her to keep a log of when the dogs barked, and suggesting she
ask two other sets of neighbours to do so as well.

DEALING WITH
BYLAW COMPLAINTS

A complaints policy does
not have to be complex.
In fact, it should be clear
and simple.
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Fran was reluctant to approach her other neighbours with this suggestion because
she did not know them well. She thought it should be the city’s job to maintain a
log and to get other residents in the neighbourhood involved. At that point, Fran
decided to contact our office.

After receiving Fran’s complaint, we contacted the city’s bylaw enforcement
supervisor. The supervisor explained that the city’s general counsel had advised
that asking for noise logs from two other affected local residents would help
demonstrate that the noise concern was general and not just a conflict between
two parties. As well, the city was aware that any fine it issued for violating its noise
bylaw could be challenged in court. If this happened, having evidence from more
than one source would help the city defend its position. The enforcement supervisor
also said that if Fran could supply the names of two neighbours who she thought
were also disturbed by the barking dogs, the city would send them blank noise

logs so she wouldn’t have to do so herself.

We were satisfied that in responding to Fran, the city was following its established
initial process for dealing with complaints about barking dogs. The city had

good reasons for asking for noise logs, and did the right thing by agreeing to
send noise logs to Fran’s neighbours for filling in. We considered this to be a
satisfactory resolution.

Best Practice: Developing a Complaints Policy

Local governments develop and implement a bylaw complaints policy that provides
direction to staff and information for the public about:

how to make complaints

«  which staff members are responsible for receiving, recording and
responding to complaints

«  how staff will record and respond to complaints

how complainants will be informed of outcomes

Making, Receiving and Recording Complaints

A consistent process that enables people to make bylaw enforcement complaints
and also enables staff to receive those complaints is key to ensuring that:
the public has a fair opportunity to raise bylaw concerns with local government

local government staff can make efficient use of their time handling
those complaints

As well, a clear process for recording complaints helps staff identify and organize
important information consistently, and initiate any necessary actions in a
timely manner.

A local government may receive complaints from the public in person, over the
telephone or in writing, sometimes online.



A bylaw complaint form can help ensure that complainants provide the
information necessary for a local government to record, assess and determine
how to respond to the matter. If used, a complaint form should clearly outline
what information is required and should have instructions about how to submit
the completed form (e.g. email, fax, mail or in person). The form should also be
publicly accessible - for example, available on the government’s website. Nine of
the 25 local government websites we reviewed when we were developing this
guide included complaint forms.

However, even if using an online or written complaint form, a local government
should be flexible about how people can make complaints. For example, people
with language or literacy barriers may have difficulties completing a written
complaint form. Similarly, some complainants may feel more comfortable speaking
to a person about their complaint on the telephone or in person. In such cases, staff
can use a complaint form to guide their conversation with the complainant and
ensure that relevant information is collected.

However people make complaints, a local government must have a consistent way
of recording the complaint information. The following example, from a complaint
we investigated, shows that not properly recording a complaint when it is made
can result in critical delays and a frustrated complainant.

If a Tree Falls...

Kelly complained to her city about a neighbour who had begun cutting down trees
on forested property, contrary to a local bylaw. Eight weeks later the city responded,
issuing a stop work order to the neighbour, although by this time most of the trees
had been cut down. Unhappy with the eight-week delay, Kelly called us.

We investigated why it took so long for the city to respond to Kelly’s complaint. The
city admitted that the complaint had not been handled properly: staff responsible
for taking action were not even aware of the complaint.

As a result of our investigation, the city provided training to its staff to ensure that all
complaints in future are forwarded to the appropriate staff person in a timely fashion.

The system for receiving and recording complaints does not have to be complicated
or costly, but it does need to be reliable and used regularly to be effective. The
system — whether electronic or not — must allow government staff to record any
decisions made about a complaint and to identify the next actions that need to

be taken. This will help staff organize relevant information and ensure they have
considered and responded to all complaints in a timely way based on urgency or
any other considerations.

A clearly defined process for receiving and recording complaints and supporting
information may also provide staff with better evidence to support bylaw
enforcement action or decisions.

The policies and procedures for complaints submission and handling should also
be made publicly accessible, on websites, in brochures or through other means of
communication. The key information to be conveyed is:

- how to make a complaint

- how the local government will assess, investigate and respond to a complaint

DEALING WITH
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Best Practices: Making, Receiving and Recording Complaints

Local governments develop and implement an accessible complaints process that
allows people to make complaints in a variety of ways.

Local government staff use one system to record all bylaw complaints and
supporting information.

Local governments make all complaints processes and procedures publicly available.

Responding to Complainants

Most local governments we spoke with when we were developing this guide did
not have a policy guiding how they follow up with people who make complaints.
Responding thoroughly to a complaint demonstrates a local government’s
commitment to fairness and to providing good service to its residents. The following
example, from a complaint we investigated, shows the value of this approach.

Beach Access Blocked

Pete had trouble accessing the beach near his home. He complained to the district
about a derelict vehicle and debris, a rock barrier and an unstable tree all located
on the public right-of-way. When the district’s bylaw enforcement department did
not respond to Pete’s concerns in what he considered to be a timely and satisfactory
manner, he contacted our office.

We investigated what enforcement action, if any, the district had taken in response
to Pete’s complaints. We found that although Pete had communicated at length
with the district, the district had not responded sufficiently to the three specific
concerns he raised, or explained why it had not taken action sooner.

As a result of our investigation, the district wrote a letter to Pete, explaining the
reasons for the delay in taking enforcement action to remove the vehicle and debris
from the beach access; clarifying its jurisdiction with regard to the rock barrier at
the foreshore; and providing a detailed response about the unstable tree. Pete was
happy to receive the information and even happier when the district followed up
by ensuring that the public right-of-way was cleared.

In practice, some local governments do not follow up with complainants at all, while
others only follow up if the complaint is serious or the complainant has specifically
requested a response. Many complaints to the Office of the Ombudsperson are
prompted by a person’s belief that a local government has failed to respond to his
or her complaint.

As a matter of fairness, it is important for a local government to respond to a person
who makes a complaint. Local government staff can explain any action that has

or has not been taken and the reasons for the decision. Such information provides
the complainant with confirmation that his or her concerns have been heard by

the local government, even if the desired action will not be taken.

The response from staff should be specific to the complaint. For example, in

the above example, “Unsightly but Acceptable,” the local government gave the
complainant three reasons to explain why it did not enforce its bylaws in the
circumstances. Individuals who have not received an adequate response to their



complaints may believe that the local government has not acted on their concerns,
even if this is not the case.

Based on our experience investigating complaints about a perceived lack of
response by a local government, we suggest that the following information be
included in any response to a complainant, whether written or verbal:

- acknowledgement that the complaint has been received
- steps taken to assess the complaint

- any enforcement action taken or planned, or the reasons for no enforcement
action

- any other relevant information

A verbal response to a complainant may be adequate if staff clearly document the
conversation and the matter is routine or uncomplicated.

In all cases when responding to a complainant, local governments should be
mindful of their obligation to protect the personal information of both the
complainant and other parties involved. This may mean that certain information
must not be shared, but in virtually all cases, some meaningful information can be
given to a complainant.

DEALING WITH
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Best Practices: Responding to Complainants

Local government staff document all interactions, whether written or verbal, with
complainants.

When local government staff respond to a complainant, whether in writing or
verbally, they:

- acknowledge receipt of the complaint
« describe any steps taken to assess the complaint

« describe any enforcement action taken or planned, or the reasons for no
enforcement action

- provide any other relevant information

Responding to Frivolous, Repeat or Multiple
Complaints

Local government staff have often asked us questions about how to respond
adequately and appropriately to individuals who make frivolous, repeat or multiple
complaints. This is a particularly challenging issue for all local governments.

As a basic principle of administrative fairness, it is important to respond to

all complainants. However, there may be times when responding to a repeat
complainant or to a complainant whose concern has no basis in fact will result

in staff expending significant resources on a single issue. Furthermore, continuing
to follow up on multiple complaints about the same issue can result in the person
who is the subject of the complaints feeling unfairly targeted. In these situations,
the focus for local governments must be on balancing fairly the interests of both
the individual making the complaint and the broader community.

The following example, from a complaint we investigated, shows how local
government staff responded to multiple complaints from a single individual by

The focus for local
governments must be
on balancing fairly
the interests of both
the individual making
the complaint and the
broader community.
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assessing those complaints and providing a reasoned explanation for the decision
not to investigate.

The More Is Not the Merrier

When he contacted our office, Bret explained that he had complained to his district
about a number of bylaw violations. He told us that the district had not taken
reasonable enforcement measures in response to his complaints. We decided to
investigate the matter.

In Bret’s complaints to the district, he had alleged bylaw violations pertaining to

at least 11 different properties. The district explained to us that its enforcement
resources were focused on violations that raised demonstrable risks to human
health or safety or to the environment. The district said that it was aware of
acrimony between residents in Bret’s neighbourhood and that it had chosen not

to intervene in matters that were clearly disputes between individuals. The district
also said that if it did receive complaints alleging a bylaw violation that could have
serious consequences for human health or safety or to the environment, staff would
investigate and take action in accordance with the district’s policy.

The district was also able to demonstrate to us that the complaints raised by Bret
were not ones that, according to the district’s policy, would trigger an investigation.

We therefore concluded that the district’s response to the complaints was in keeping
with its policy and not unreasonable, and we determined Bret's complaint to our
office to be unsubstantiated.

To ensure they deal with all complainants fairly and consistently, local governments
should include in their written complaints policy a process for handling repeat
complainants. Processes such as clearly documenting all communications with

the complainant and all attempts by staff to address the concerns can help a local
government track the steps it has already taken, which in turn can help it make
informed decisions about future communication and action.

The above example shows a good practice for responding to multiple complaints.
Instead of dismissing Bret’s complaints because he had made many of them, the
district was able to point to a clear policy basis for its response. It is important for
local governments to assess complaints on their merits — even if numerous - to
determine the appropriate response.

In contrast, the following example, from a complaint we investigated, shows how
one local government acknowledged that it had gone too far in preventing a person
from continuing to make complaints.

The Right to Raise Concerns

Elda was being driven to distraction by the activities of her neighbour. She told

us she had complained repeatedly to the local government about her neighbour
skinning animals in his backyard and leaving the carcasses lying around. She said
that the smells and view from her property were intolerable and that the local
government would not do anything.

We investigated on Elda’s behalf and learned that she had complained to the local
government several times about her neighbour. Her complaints were documented
and investigated by bylaw enforcement officers.

We also learned that the local government had finally written to Elda to tell her that
it would not investigate any further complaints from her about the neighbour’s



property. When we spoke to a senior official about the letter, he explained that it DEALING WITH
had been written because several of Elda’s complaints turned out to be unfounded. BYLAW COMPLAINTS
The local government was concerned that her repeated complaints were using
up scarce staff resources unnecessarily. Moreover, the neighbour in question was
himself complaining of being harassed by government staff. As the official noted,
the local government has to balance the rights of all residents, including the right
of being free from excessive visits by enforcement officers.

While the intent of the letter sent to Elda had been to put an end to unnecessary
complaints, the official agreed it had gone further than intended. The official
agreed to write another letter to Elda, reassuring her that she had the right to make
complaints about activities she believed to be in violation of the city’s bylaws, but
also pointing out the local government’s duty to be responsive to the needs of

all residents. It also invited Elda to call if she was unsure whether an activity was
allowed under the current bylaw.

The initial letter that denied Elda the right to complain should not have been
written. However, we concluded that the action was corrected by the second letter.

In this case, the local government did some things well: it clearly documented its
earlier responses to Elda, it investigated her concerns, and it took steps to ensure her
neighbour’s property was in compliance with the bylaws. Nevertheless, it acted too
quickly to prohibit her from making further complaints. Once the local government
agreed to change course - taking the time to explain its process to Elda in writing
and to leave the door open for her to raise future concerns or ask questions - it was
able to appropriately balance the interests of both Elda and the broader community.

As a last resort, local governments may consider limiting the extent to which they
will respond to frivolous complaints or repeat complainants (e.g. by responding
only if the complainant in question provides new information or raises a new issue).
However, such limits should be imposed only after careful consideration, as a
person’s ability to contact his or her local government is a fundamental component
of the democratic values of openness and accountability.

If a local government does decide to restrict contact with a person who is making
repeated complaints about the same issue, it is essential that:

- the decision be made by a senior official in the local government

- thelocal government clearly communicate to the complainant, in writing,
the nature of the restrictions, the reasons for them and when they may be
reconsidered

- thelocal government does not prevent or limit other necessary contact with
staff that is unrelated to the person’s complaints

Sometimes a local government may receive multiple complaints from different
people about the same issue. In these cases, staff may assess and determine

a response for the complaints as a whole rather than individually. In doing so,
however, staff must consider any nuances of the different complaints and respond
to each issue received from each complainant.

For example, a local government may receive multiple noise complaints about a
residence, but one of the complainants also raises a concern about offensive odours
coming from the same residence. In such a case, a blanket response from local
government to all complainants about the noise is appropriate, but staff should also
respond individually to the concern about odours raised by the one complainant.

BYLAW ENFORCEMENT:
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Best Practices: Responding to Frivolous, Repeat or Multiple
Complaints

Local governments develop and implement a written policy for dealing with
frivolous, repeat or multiple complaints.

If a local government decides to restrict a person from making complaints to the
local government:

«  that decision is made only by a senior local government official

« that decision is clearly communicated to the person in writing, outlining
the nature of the restrictions, reasons for the restrictions, and when the
restrictions will be reconsidered

«  thelocal government does not prevent or limit other necessary contact
with staff that is unrelated to the person’s complaints

When responding to multiple complaints about the same issue, local government
staff address each person’s specific concerns.




CONDUCTING BYLAW INVESTIGATIONS

hether acting in response to a complaint or on their own initiative, the

investigations conducted by bylaw enforcement staff are an important step
in the bylaw enforcement process. Before taking any enforcement action, bylaw
enforcement staff must collect and assess the relevant evidence so they can
determine if a complaint about a potential bylaw violation is valid.

This section describes best practices that local governments can adopt to ensure
that their investigations of potential bylaw violations are conducted fairly,
impartially, consistently and thoroughly.

A Consistent Approach to Investigations

A consistent approach to bylaw investigations helps local governments to ensure
that any resulting decisions are fair, defensible, and have considered all relevant
information.

Consistency does not mean that previous enforcement decisions are binding
precedents from which decision makers cannot deviate. Rather, it means that
similar cases should be treated in a similar way, unless there is a compelling
reason not to do so.

The following sections describe how local governments can consistently approach
investigation decisions by developing and implementing guidelines and by using
investigation plans to focus and document an investigation.

Deciding Whether to Investigate

Local governments lacking the resources to investigate all complaints may prioritize
the complaints that require immediate action, recommend that complainants

take additional steps before making a complaint, and decline to investigate some
complaints entirely. A local government can reasonably exercise its discretion not
to investigate by considering the circumstances of the complaint and reviewing
previous decisions for similar complaints. However, a local government should not
have a blanket policy of not investigating particular kinds of complaints at all. Such
a policy prevents bylaw enforcement staff from exercising their discretion.

As a best practice, staff who are deciding whether or not to investigate a complaint

should have guidelines to assist them in making consistent and defensible decisions.

Those guidelines should define the circumstances in which staff can decide not to
investigate a complaint and outline the factors staff should consider when making
that decision. Some factors that local government staff can reasonably consider
when deciding whether or not to investigate include:

«  the nature of the complaint and alleged violation
- theimpact of the violation on the community

- the impact of the violation on the complainant (if there is one) or other
individuals

- any general directives from council

Such guidelines can be contained in the local government’s broader enforcement
policy (see “Guidelines for Exercising Discretion” in The Role of Council section of
this guide for more discussion).

CONDUCTING BYLAW
INVESTIGATIONS
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The primary goal of an
investigation plan is

to ensure enforcement
occurs only after an
appropriate, fair and
thorough investigation.
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Best Practice: Deciding Whether to Investigate

Local governments provide bylaw enforcement staff with guidelines to assist
them in making consistent and defensible decisions on whether to investigate a
complaint. These guidelines define the circumstances in which staff can decide
not to investigate a complaint and outline the factors staff should consider when
making that decision.

Developing an Investigation Plan

The nature of the investigation that bylaw enforcement staff will need to conduct
depends on the circumstances of the alleged violation. In some cases, such as a
minor parking offence, the investigation will be minimal. Other bylaw violations,
however, are more complex and require a significant investigation before staff can
make an enforcement decision. One way to approach these complex cases in a
consistent way is to develop an investigation plan.

Investigation plans can be customized by a local government to meet the needs of
the community, and to reflect the nature of the investigations staff usually conduct.
However, every investigation plan should include at least four key elements:

1. Asummary of the complaint or alleged infraction.

2. Therelevant bylaw and the test that must be met to confirm that a bylaw
violation has occurred. In some cases, the bylaw will have multiple elements
all of which must be proven to show that a bylaw has been violated.

3. The evidence staff will need to gather to meet that test and where and how
they will obtain that evidence.

4. Any applicable timelines for completing steps in the investigation.

Local governments can simplify the process of developing an investigation plan
by adopting a template for bylaw enforcement staff to follow. The primary goal

of an investigation plan is to ensure enforcement occurs only after an appropriate,
fair and thorough investigation.

By developing an investigation plan before beginning an investigation, bylaw
enforcement staff can:

- ensure they have a clear understanding of the applicable bylaw

- consider what evidence they will need to gather from the investigation
and how they will obtain that evidence

- identify potential issues they will need to address

- consider different options for resolving an issue

- clearly document the investigation

Most importantly, an investigation plan will assist staff in conducting thorough,
timely and fair investigations. A well-developed investigation plan allows bylaw
enforcement staff to remain objectively focused on the key issues that need to be
resolved and ensures that all necessary steps - such as providing adequate notice -
are taken.



Best Practices: Developing an Investigation Plan

Bylaw enforcement staff create an investigation plan before initiating a complex
investigation, and follow the plan to the conclusion of the investigation.

Each investigation plan developed by bylaw enforcement staff includes, at a
minimum:
« asummary of the complaint or alleged infraction

« therelevant bylaw and the test that must be met to confirm that a bylaw
infraction has occurred

«  the evidence staff will need to gather to meet the test and where and how
they will obtain that evidence

- any applicable timelines for completing steps in the investigation

CONDUCTING BYLAW
INVESTIGATIONS

Documenting an Investigation

Adequate documentation of an investigation will support a decision to enforce or
not to enforce a bylaw. A local government’s investigation file should include all
steps taken during the investigation, all evidence collected (including the source),
any investigative decisions staff have made, and references to all relevant legislation,
bylaws and policy.

A well-documented file can help later reviewers such as council or the Office

of the Ombudsperson understand what steps enforcement staff took in an
investigation and, importantly, the reasons those steps were taken. It can also help
to demonstrate that the investigation followed an administratively fair process. The
example below, from a complaint we investigated, shows the importance of a well-
documented investigative file.

Good Documentation Pays Off

Alonso contacted us because he believed the city was not enforcing its bylaws. He
had made several complaints alleging that a neighbour was running a business
and keeping an illegal secondary suite at his residence. He said the city had not
taken enforcement action.

We investigated whether the city had responded reasonably to Alonso’s complaints.
As part of our investigation, we met with the city’s manager of bylaw enforcement,
and reviewed the city’s files on the matter.

The city had substantial documentation about Alonso’s complaints and the

steps its bylaw enforcement officers had taken in response. In keeping with the
broad direction set by council, bylaw enforcement officers had sought voluntary
compliance from Alonso’s neighbour. The bylaw enforcement officers worked

with the neighbour so that he would comply with the secondary suite bylaw, and
determined that he was not violating the city’s home-based business bylaw. The
bylaw enforcement officers had canvassed other nearby neighbours who said they
believed the matter had been resolved satisfactorily. The city also continued to
monitor the situation on a regular basis.

After considering the actions taken by the bylaw enforcement officers, supported by
the documentation on the city’s file, we decided that the bylaw enforcement officers
had responded reasonably to Alonso’s complaint and had communicated the
outcome of their investigation to Alonso.
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Another example, “The More Is Not the Merrier” (see the Dealing with Bylaw

Complaints section of this guide) highlights the importance of clearly documenting

decisions not to investigate a complaint. In that case, the local government’s
documentation allowed staff to demonstrate to the complainant and our office
that they had followed appropriate policy and procedures.

Best Practice: Documenting an Investigation

Bylaw enforcement staff thoroughly document their investigation and any resulting

decisions. Each investigation file includes:
« theinvestigation plan
significant steps taken during the investigation
material evidence collected and the source of that evidence
«  significant decisions made and the rationale for those decisions

references to all relevant legislation, bylaws or policy

Inspecting Private Property as Part of a Bylaw
Enforcement Investigation

Local government staff will sometimes need to enter private property as part of

a bylaw enforcement investigation. This constitutes a significant intrusion into a
space that would otherwise be private, so it is important for local governments to
understand their obligations when entering property to ensure that any inspection
is conducted fairly and appropriately. The following example, from a complaint
we investigated, demonstrates that a lack of clear understanding of a local
government'’s authority to inspect can lead to conflict.

Get Off My Lawn!

Paul contacted us with a complaint that a city bylaw enforcement officer had
entered his property on several occasions at various hours of the day and night,

without permission and without notice. Paul said the officer told him that he had
the right to inspect Paul’s property in this manner. Paul complained that the bylaw
enforcement officer’s actions were unfair and that he did not get a response from
the city when he raised his concerns.

We investigated whether the city had followed a reasonable process to inform Paul
of his rights and obligations when the bylaw enforcement officer sought entry

onto his property, and whether it had responded to the concerns Paul raised. The
city’s existing bylaw granted bylaw enforcement officers broad powers to enter
property at all reasonable times and did not require prior notice to the resident.
After discussing the matter with city staff, we learned that the city did not have any
written policy that addressed the steps bylaw enforcement officers were expected to
take when inspecting private property. It was also unclear whether the information
the city provided verbally to bylaw enforcement officers was consistent with the
provisions of the Community Charter.

We therefore questioned whether the city’s application of its bylaw enforcement
powers was inconsistent. In this case, the bylaw enforcement officer had not taken
steps to notify Paul before entering his property, and the inspections were not
always carried out at reasonable times. The city agreed to look at implementing

a formal written policy to assist bylaw enforcement officers to comply with the
legislation. As a result of this commitment, we considered the complaint settled.
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Local government officers and other employees and individuals authorized by
council can enter private property to determine if bylaws are being followed.?”

Regional districts and the Islands Trust must set out their authority to enter property
in a bylaw.?® By contrast, municipalities are not required to do so. Authorized
individuals can exercise their authority to inspect under the Community Charter

to determine if a municipality’s bylaw is being followed.? A municipality can also
specify who can exercise this authority and for what purposes — for example, all
municipal employees, bylaw enforcement officers, or specific persons such as
animal control or building inspectors.

Some local governments use contractors rather than their own employees to
conduct these inspections. Local governments must ensure that contractors are
clearly and specifically authorized by council to enter private property. To minimize
any confusion, a contractor’s authority to enter a property should be clarified in
writing. This written authorization should identify the contractor, describe the scope
of his or her authority to inspect, and state the date on which that authority expires.

A local government (other than the City of Vancouver, discussed below) does

not need a warrant or permission from the owner or occupier to enter property.
However, an inspection must be done in a reasonable manner and at a reasonable
time. The inspector must also take reasonable steps to advise the owner or occupier
before entering the property.*

The City of Vancouver’s authority to enter property is more limited. The Vancouver
Charter authorizes the city to enter property for certain specified purposes, such

as building inspection and identification of fire hazards.?' For some situations, the
City of Vancouver must create bylaws setting out this authority.>? In other situations,
the Vancouver Charter itself gives city employees the authority to enter property.
All City of Vancouver inspections must be conducted at a reasonable time.
However, unlike the Community Charter, which also requires inspectors to carry out
inspections in a reasonable manner and provide reasonable notice, the Vancouver
Charter does not.

In some situations, an inspection conducted by a local government employee or
contractor without a warrant may be considered an unreasonable search and a
violation of the Canadian Charter of Rights and Freedoms. Courts in British Columbia
have decided that a routine spot check and a brief inspection of the exterior of a house

27 Community Charter, S.B.C. 2003, c. 26, s. 16; Local Government Act, R.S.B.C. 2015, c. 1, s. 419; Vancouver
Charter, S.B.C. 1953, ¢. 55, 5.300.1, 306, 311, 313, 560A. Improvement districts do not have this
authority. Section 16 of the Community Charter provides authority to officers, employees or “other
persons authorized by the council”” Similarly, the Local Government Act provision applies to “officers,
employees and agents of the regional district”"This can be interpreted to apply to contracted bylaw
enforcement officers; however, local governments may wish to set this out clearly in their bylaws if
they do use contracted workers to enforce bylaws.

2 local Government Act, R.S.B.C. 2015, c. 1, 5. 419; Islands Trust Act, R.S.B.C. 1996, c. 239, s. 28.

2 Community Charter, S.B.C. 2003, c. 26, s. 16(6)(a).

30 Community Charter, S.B.C. 2003, c. 26, s. 16(4). These requirements from the Community Charter apply
to regional districts and Islands Trust through the Local Government Act, R.S.B.C. 2015, c. 1, s. 284.

31 Vancouver Charter, S.B.C. 1953, ¢. 55, 5. 281(a), 306(1)(h), 311(a), 313, 324.1(4) and 560.A.
32 Vancouver Charter, S.B.C. 1953, ¢. 55, 5. 281(a) (business tax), 300.1(3)(j) (energy utility systems),

306(1)(h) (building inspections) and 311(a) (fire hazards).

3 Vancouver Charter, S.B.C. 1953, c. 55, s. 313 (electrical works), 324.1(4) (animal control) and 560.A BYLAW ENFORCEMENT:
(zoning). BEST PRACTICES GUIDE 31
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does not violate the Charter.>* However, an intrusive and warrantless inspection of a
residence by municipal employees to identify potential marijuana grow-operations
does violate the Charter.?

In determining whether an inspection has violated the Charter, courts consider a
resident’s reasonable expectation of privacy, the intrusiveness of the search, the
stigma associated with the offence, the feasibility of obtaining a warrant, and the
usefulness of a warrant.

Even if there is no potential Charter violation, any local government employee
entering private property to investigate a potential bylaw infraction must ensure
that his or her actions are carried out in good faith and in a careful manner. As
discussed in “Standards of Conduct”in The Role of Council section of this guide,
abuse of power may occur if a bylaw enforcement officer removes or damages
property in a reckless manner. This, in turn, may leave a local government liable for
damages and cause negative public perception.

Local governments can adopt best practices that will assist staff in using their
authority to inspect private property in a reasonable manner. The best practices
listed below would, in our view, be consistent with both legislative requirements
and principles of administrative fairness. All local governments that have inspection
powers should consider adopting them.

Best Practices: Inspecting Private Property

A local government develops a publicly accessible bylaw or policy that outlines when
and how it can inspect private property and who may conduct those inspections.

The bylaw or policy describes any circumstances where local government staff may
be exempt from providing notice of an inspection.

Before conducting an inspection, local government staff:

« determine whether an inspection is necessary to adequately investigate the
alleged bylaw violation

« determine whether it is possible to allow a resident time to comply with the
bylaw without the need for an inspection

«  provide notice to the resident unless the situation is one in which the local
government has stated in a bylaw or policy that notice is not necessary

« include the reasons for the inspection in the notice

When conducting an inspection, local government staff are as minimally intrusive
as possible, only inspect what is relevant to the bylaw being enforced, and complete
the inspection in a reasonable amount of time.

3* InR.v. Bichel, 1986 BCCA 102, a building inspector inspected a residential premise for compliance
with municipal zoning bylaws. In Roback v. Chiang, 2003 BCPC 509, a bylaw enforcement officer
inspected the exterior of a house in response to a complaint about an unsightly premise. Neither
inspection was found to infringe section 8 of the Charter.

3 In Arkinstall v. City of Surrey, 2010 BCCA 250, an intrusive inspection of a residential premises’
electrical systems for safety risks for the purpose of determining whether the residence was used
for marijuana grow-operations, was found to infringe section 8 of the Charter.
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| n most cases, a local government has full discretion to decide whether to enforce a
particular bylaw.*® Such broad discretion in enforcement means local governments
can be creative in dealing with bylaw non-compliance. Local governments told

us they are particularly proud of the strategies they use to seek voluntary bylaw
compliance, which include:

- creating general public education materials

« educating individual residents in response to a complaint
- resolving matters informally

- using mediation and alternate dispute resolution

- issuing warnings prior to enforcement

Enforcement Options

In addition to the voluntary compliance strategies described above, local
governments can use a variety of bylaw enforcement options, all of which are
set out in provincial legislation.

Local governments other than improvement districts can use the following
enforcement options:

- prosecution under the Offence Act*’

< municipal ticketing®

- bylaw offence notice*

- direct enforcement®

- civil proceedings*

In addition to the above, all local governments can suspend a license, permit or
approval where the conditions have not been followed, and municipalities other

than Vancouver can discontinue providing a service where the rules about that
service have not been followed.*

% See, for example, Burke v. Sunshine Coast (Regional District), 2011 BCSC 1636; Myer Franks Agencies v.
Vancouver (City), 2010 BCSC 1637. However, a local government that uses mandatory language in a
bylaw, for example, “the bylaw officer must enforce...” may create a duty to enforce the bylaw, and
could be liable for failing to do so: see Kamloops v. Neilson, 1984 SCC 21, [1984] 2 S.CR. 2.

37 Local Government Act, R.S.B.C. 2015, c. 1, 5. 416; Vancouver Charter, S.B.C. 1953, ¢. 55, s. 333; Community
Charter, S.B.C. 2003, c. 26, s. 263. A bylaw may establish the minimum or maximum fine that the local
government can seek; however, if no penalty is specified, those under the Offence Act apply.

3% Community Charter, S.B.C. 2003, c. 26, s. 264; Vancouver Charter, S.B.C. 1953, ¢. 55, 5. 482.1.

3% Community Charter, S.B.C. 2003, c. 26, s. 260(2)(b); Vancouver Charter, S.B.C. 1953, c. 55, s. 333B(1)(c);
Local Government Act, R.S.B.C. 2015, c. 1, s. 415.

4 Community Charter, S.B.C. 2003, c. 26, s. 17; Vancouver Charter, S.B.C. 1953, c. 55, s. 336; Local
Government Act, R.S.B.C. 2015, c. 1,5.418.

4 Community Charter, S.B.C. 2003, c. 26, s. 274; Local Government Act, R.S.B.C. 2015, c. 1, 5. 420;
Vancouver Charter, S.B.C. 1953, c. 55, s. 334.

42 Vancouver Charter, S.B.C. 1953, ¢. 55, 5. 161 B and 277; Local Government Act, R.S.B.C. 2015, c. 1, 5. 335;
Community Charter, S.B.C. 2003, c. 26, ss. 15 and 18.
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Islands Trust local trust committees have the same enforcement options as regional
districts.”* Improvement districts can take legal action under the Offence Act after
giving notice and providing time to comply, but cannot issue tickets.*

Municipal Tickets

The municipal ticket information system set out in the Community Charter allows a
designated bylaw enforcement officer to issue a ticket for specified bylaw violations.
If the recipient disputes the ticket, this is heard in provincial court. The Community
Charter authorizes local governments and regional districts* to implement this
ticket information system by enacting a bylaw specifying which violations are
subject to municipal ticketing, who is authorized to issue the tickets, and what
penalties may be imposed.* The maximum penalty under the municipal ticket
information system is $1,000 per violation.*’

The City of Vancouver is also authorized to issue municipal tickets under the
Vancouver Charter.*®

Bylaw Notices

The Local Government Bylaw Notice Enforcement Act establishes a process for
enforcing a bylaw by issuing a bylaw notice.* A local government must designate
the bylaw violation that can be dealt with under the Act.

The process is initiated when a bylaw enforcement officer issues a bylaw notice for
an alleged violation. The bylaw notice imposes a fine that the recipient can dispute
through an adjudication system rather than through the courts. The adjudication
system is created by local governments, often as a shared service with other
communities. An independent adjudicator hears the appeal and can cancel the
fine if he or she finds that the violation did not occur.

Adjudication may also include a first-level review by an internal screening officer
who can cancel or reduce the fine, or enter into a compliance agreement with the
recipient.®® A bylaw that has been designated by a local government under the Local
Government Bylaw Notice Enforcement Act cannot be enforced by prosecution under
the Offence Act.*'

4 Islands Trust Act, R.S.B.C. 1996, c. 239, s. 28(1).

4 Ministry of Community, Sport and Cultural Development, Improvement District Manual, 2006, 17
<http://www.cscd.gov.bc.ca/lgd/gov_structure/library/improvement_district_manual.pdf>.

4 Under the Local Government Act, R.S.B.C. 2015, c. 1, 5. 414, Division 3 of Part 8 of the Community
Charter applies to regional districts.

4 Ministry of Community, Sport and Cultural Development, “Municipal Ticketing”
<http://www.cscd.gov.bc.ca/lgd/governance/municipal_ticketing.htm>.

47 Community Charter Bylaw Enforcement Ticket Regulation, B.C. Reg. 239/2010, s. 2.
4 Vancouver Charter, S.B.C. 1953, c. 55, 5. 482.1.

4 Local Government Bylaw Notice Enforcement Act, S.B.C. 2003, c. 60, Part 2.

%0 Local Government Bylaw Notice Enforcement Act, S.B.C. 2003, c. 60, Part 3.

51 Offence Act, R.S.B.C. 1996, c. 338, s. 13(3).
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The bylaw notice process is available to local governments listed in the Bylaw TAKING ENFORCEMENT
Notice Enforcement Regulation. The Regulation includes municipalities, local trust MEASURES
committees and regional districts.>

Direct Enforcement

Municipalities, regional districts, the Islands Trust and the City of Vancouver have the
authority to enforce some bylaws directly. This means that these local governments
can require a person to take action to comply with a bylaw, and, if the person does
not, they can seek to recover compliance costs. For example, a local government
may require a property owner to clean up a property that contravenes its unsightly
premises bylaw. If the property owner fails to take the required action, the local
government may directly enforce the bylaw by cleaning up the property and
charging the property owner for the cost of the clean-up.*®

The following sections describe best practices that local governments can adopt
to ensure that their enforcement processes are fair and reasonable.

Jurisdiction and Authority to Act

In deciding whether to take enforcement action to address a bylaw infraction, local
government staff must first consider whether the matter is within their jurisdiction
and authority to act. This means looking at whether the matter is something that
is reqgulated by the local government, whether the proposed enforcement action

is permitted by the relevant legislation and whether staff have authority to take
that action.

Residents may expect local government to resolve a wide array of issues through
bylaw enforcement, even when doing so is not their responsibility. Local
governments can, of course, become involved informally when seeking resolution
to an issue, but both staff and the public should be made aware that in such
circumstances, a local government can take enforcement action only if it is
authorized by its enabling legislation.

Mediation or informal resolution of an issue may be practical if local government
has the resources for it. For example, one local government we spoke with told us
that in an effort to address complaints about a sign on a private property, its bylaw
enforcement officers informed the owner of concerns about the sign, even though

%2 Local Government Bylaw Notice Enforcement Act, s. 2. As of January 6, 2016, the following local
governments were listed in the Bylaw Notice Enforcement Regulation: City of Abbotsford, Barriere,
Bowen Island Municipality, Burnaby, Cariboo Regional District, Central Kootenay Regional District,
Central Okanagan Regional District, Chilliwack, Coldstream, Coquitlam, Cranbrook, Creston, Dawson
Creek, Delta, Denman Island Local Trust Committee, Duncan, Enderby, Esquimalt (Township), Fraser
Valley Regional District, Fruitvale, Gabriola Island Local Trust Committee, Galiano Island Local Trust
Committee, Gambier Island Local Trust Committee, Gibsons, Golden, Greater Vancouver Regional
District, Harrison Hot Springs, Hope, Hornby Island Local Trust Committee, Kelowna, Kent, Lake
Country, Langley (Township), Lasqueti Island Local Trust Committee, Lions Bay, Maple Ridge, Mayne
Island Local Trust Committee, Nanaimo, Nelson, New Westminster, Northern Rockies Regional
Municipality, North Pender Island Local Trust Committee, North Vancouver (City), North Vancouver
(District), Okanagan-Similkameen Regional District, Oliver, Parksville, Peace River Regional District,
Peachland, Penticton, Pitt Meadows, Port Alberni, Port Coquitlam, Richmond, Salt Spring Island Local
Trust Committee, Saturna Island Local Trust Committee, South Pender Island Local Trust Committee,
Sechelt (District), Squamish, Squamish-Lillooet Regional District, Summerland, Sun Peaks Mountain
Resort Municipality, Sunshine Coast Regional District, Surrey, Thetis Island Local Trust Committee,
Thompson-Nicola Regional District, Tofino, Valemount, Vancouver (City), Vernon, Victoria, Wells, West
Kelowna, West Vancouver, Williams Lake.

53 Community Charter, S.B.C. 2003, c. 26, s. 17; Vancouver Charter, S.B.C. 1953, c. 55, s. 336; Local BYLAW ENFORCEMENT:
Government Act, R.S.B.C. 2015, c. 1,5.418. BEST PRACTICES GUIDE 35
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they could not order the sign to be removed. This local government considered such
informal resolution to be a successful approach.

In many cases, however, a local government may not want to expend its resources
investigating an issue when it cannot take enforcement action. If a local government
does become involved in an effort to address the concerns of residents, bylaw
enforcement staff must act within the limits of their authority (see “Standards of
Conduct”in The Role of Council section of this guide for further discussion).

A local government must also ensure that its bylaw enforcement officers, employees
and contractors who carry out enforcement, are given authority to act under the
appropriate legislation. Some bylaw enforcement measures, such as municipal
tickets or bylaw offence notices, require the bylaw enforcement officers using them
to be designated by council through a bylaw. Regional districts and municipalities
appoint bylaw enforcement officers under the Community Charter, while the City

of Vancouver appoints its bylaw enforcement officers under a similar section in the
Vancouver Charter.>* Bylaw enforcement officers that are not properly designated
through a bylaw would not have authority to take some enforcement actions, such
as issuing municipal tickets or bylaw offence notices.

Best Practices: Jurisdiction and Authority to Act

Local government bylaw enforcement staff consider whether a matter falls within
their jurisdiction and authority before taking enforcement action.

Council designates through bylaws the enforcement officers who issue municipal
tickets or bylaw offence notices.

Notice Prior to Enforcement

Except in the specific circumstances discussed below, local governments should
provide notice of potential enforcement action to the resident who will be affected
by it. This notice is a key part of a fair enforcement process and affords local
government an opportunity to inform a resident of its concerns. Providing notice
gives the resident a chance to comply with the bylaw or question whether it applies
to his or her situation. Notice helps to ensure that enforcement action occurs only
after a resident has had a fair opportunity to be heard.

Some bylaws establish a progressive enforcement process where a local government
issues a number of notices before taking action. An initial notice letter can be part

of an educational approach, which may also include speaking with a resident to
explain the bylaw and the local government’s expectations for compliance. For
example, one local government we spoke with during our investigations issued
notice letters about unsightly premises as a proactive measure. These notice letters
reminded residents of the bylaw requirements and, as a result, owners of several

% Community Charter, S.B.C. 2003, c. 26, s. 264(1)(b), grants the authority to municipalities to designate
through a bylaw, bylaw enforcement officers who may issue a municipal ticket information. Local
Government Act, R.S.B.C. 2015, c. 1, 5. 414, states that division 3 of Part 8 of the Community Charter
applies to regional districts, therefore granting regional districts the same power to appoint bylaw
enforcement officers under s. 264(1)(b) of the Community Charter. Vancouver Charter, S.B.C. 1953,

. 55,5.482.1(1)(b), grants the City of Vancouver the same powers to designate bylaw enforcement
officers through a bylaw. The Local Government Bylaw Notice Enforcement Act, S.B.C. 2003, grants all
individuals who have been designated as bylaw enforcement officers under the Community Charter,
or the Vancouver Charter, the authority to issue bylaw offence notices for bylaws that are themselves
properly designated.



of the properties cleaned up their yards. Taking the time to communicate with a
resident before enforcement can produce positive results.

It is equally important to allow a person reasonable time to comply with a notice
after it is given, and to not arbitrarily change the deadlines that have been imposed.
The example below, from a complaint we investigated, illustrates this issue.

Just Give Me a Chance!

Pam lived in the United States and owned a residential rental property in a
medium-size British Columbia city.

The city inspected Pam’s property and then sent her a bylaw compliance order
directing her to clean the property up because it had become unsightly. The city
did not provide Pam with any warning before making the order. The city sent the
order by registered mail to Pam’s American address and set a 10-day deadline for
completing the clean-up work. Pam, however, didn’t receive the notice until the
deadline day. She called the city the same day only to learn the clean-up work had
already been done. She was told she would be billed for the costs plus penalties.
Shortly after, Pam travelled to the city and spoke with bylaw enforcement officials
about her situation. She asked the city to contact her by email if there were any
similar problems in the future and to allow her enough time to arrange the
clean-up work herself.

About six months later, the city inspected Pam’s property again and sent another
bylaw compliance order by registered mail to her American address. Again, the city
did not give Pam any warning before issuing the order. This second order was similar
to the first, except this time the city set a 15-day deadline for compliance. Despite the
longer deadline, Pam explained she still didn’t receive the order until the deadline
day. She tried to make arrangements to do the clean-up, but when she contacted
the city, she learned staff had already carried out the work and billed her for the
costs plus penalties. Although Pam paid the costs and penalties for both orders, she
felt the city treated her unfairly. She complained the city did not give her enough
notice to do the cleanup work herself and that the city should have contacted her
earlier, as she had asked, if any other problems arose.

We questioned whether the city provided Pam with adequate warning or notice
prior to each of the enforcement measures it took. We identified areas of concern
including:
whether compliance deadlines set by the city were reasonable since staff
knew Pam lived in the United States

whether it was reasonable for the city to send the second compliance order
by registered mail given the problems Pam told them she experienced with
the first notification

whether out-of-date information included in the bylaw compliance orders
and template notice letters had the potential to create uncertainty

whether it was reasonable for the city to do the clean-up work before the
compliance deadlines had expired

Based on the questions and concerns we identified, we consulted with the city
and made several proposals aimed at resolving Pam’s concerns and helping
the city improve its bylaw enforcement process.
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As a result of our investigation, the city agreed to refund Pam the fee that she paid
the city for the clean-up of her property. The city also agreed to:

review its bylaw enforcement process for unsightly premises

review its communications to ensure they were up to date and accurately
referenced the city’s bylaws

take measures to ensure staff were clear on the scope of the city’s bylaw
enforcement authority under the Community Charter

look at developing policies concerning compliance orders

In this example, the city’s failure to provide Pam with adequate notice even after she
had informed them of her willingness to comply made the situation worse.

The following sections highlight information that staff can include in enforcement
notices to achieve a positive outcome for both residents and local governments.

Include Reasonable Time Limits

Local governments can avoid situations like the one Pam experienced by
establishing clear time limits for residents to comply with a bylaw. Time limits

must allow local governments the discretion to extend a time limit if necessary

— for example, to accommodate an out-of-country resident. Local government

staff should not, however, arbitrarily shorten a time limit, except in extraordinary
circumstances, and not before attempting to communicate with the resident. A local
government must also ensure that its staff are available if the resident has questions
or wants to request an extension.

Describe Potential Consequences

When giving notice, local government staff should advise residents about the
potential consequences of not complying with a bylaw. This can be done whether
notice is verbal or written. For example, as in Pam’s case, many unsightly premises
bylaws allow local government staff to enter a person’s property and clean it up at
the owner’s expense. The cost of the clean-up is then added to the property taxes

if it is not paid within a specified period of time. A local government enforcing its
unsightly premises bylaw can follow a fair process by providing notice that explains
any steps it is prepared to take if the owner does not comply.

Provide Timely Notice

If a local government has concerns about a resident’s activities, it should provide
notice of those concerns to the resident in a timely way.

In the following example, from a complaint we investigated, a local government
took enforcement action with no notice to the resident. In this case, the local
government had been aware of complaints about activities on her property months
earlier. This was not a case where the urgency of the situation outweighed the need
to provide notice and give the resident an opportunity to respond. A phone call to
the resident might have saved the local government a great deal of time.

Call First Next Time

Nara contacted us about the procedures used by her city to enforce its noise
bylaw. Nara had received a letter from the city stating that neighbours were being
disturbed by noise caused by welding and associated work being performed in the



garage on her property. With the letter, she also received two bylaw offence notices TAKING ENFORCEMENT
fining her 51,000 for noise infractions that allegedly occurred on two occasions. MEASURES

Nara learned that her neighbours had made several noise complaints
approximately four months earlier, but the city had not brought those concerns to
her attention. Nara thought the bylaw officer should have contacted her by phone
or in person to discuss the noise problem and work with her to seek an amicable
solution before taking enforcement action.

We investigated the process followed by the city in enforcing its noise bylaw. As
a result of consultation with our office, the city offered to review Nara’s situation,
agreed to refund the $1,000 fine and wrote Nara a sincere apology.

In Nara’s case, it was apparent that she was interested in complying with the city’s
bylaws. Had she been given adequate notice or a warning about potential bylaw
enforcement, she may have taken steps to comply, and further action may not have
been necessary.

Not all bylaw offences require bylaw enforcement staff to give formal written notice.
In many cases, it is sufficient for bylaw enforcement staff to telephone the person
alleged to be violating the bylaw.

Use Template Notice Letters Carefully

In Pam’s case, the city used a template notice letter to inform her of its concerns.
Template letters should be used with caution. Although they allow local government
staff to provide consistent information to residents, this benefit can be undermined,
as it was in Pam’s case, if the information is inaccurate, not followed by the staff, out
of date, or simply confusing.

Use Signs to Provide Notice

For minor bylaw offences, local governments can provide sufficient general notice
of potential enforcement by placing a sign describing the prohibited behaviour -
such as a no parking sign. Many local governments take this approach, posting
signs informing the public of bylaws on off-leash dogs, smoking, making noise late
at night and other activities that contravene community standards in public spaces.
Along with the relevant bylaw, such signs often post the maximum fine. When local
government staff enforce these bylaws against individuals, they can point to the
signs as providing notice.

Taking Action without Notice

As described above, a procedurally fair process provides a person with notice of
pending administrative action that may affect his or her rights or interests. In a
bylaw enforcement context, there may be situations where, due to the need for
immediate action, a local government may not provide notice or a warning to an
individual before taking enforcement action. Generally, this occurs when a bylaw
violation creates an immediate risk to health, safety or the environment.

Posting signs as described above may not be feasible if the geographical area
covered by a bylaw is too great, if the nature of the bylaw makes posting signs or
providing individual notice impractical, or if a violation occurs infrequently. In such
circumstances, taking enforcement action without notice may be justified, especially
when the general publicis likely to be aware of a bylaw, such as one prohibiting
littering or riding bicycles on sidewalks.
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If a local government intends to take action without notice to address

an immediate risk to health, safety or the environment, or other urgent
circumstances, the relevant bylaws should include a clear provision for

local government staff to take such immediate action. Such provisions, and
accompanying policy, should also require staff to document their reasons for
deciding to take immediate action (as discussed in “Guidelines for the Exercise
of Discretion” in The Role of Council section of this guide).

Taking action without notice, even when warranted, does not mean a local
government is exempt from following a fair process after that point. After enforcement
action is taken, local government staff should provide the affected person with
adequate reasons for the decision and information about how to appeal it.

Best Practices: Notice Prior to Enforcement

Local government bylaw enforcement staff provide reasonable notice prior to
taking enforcement action. Notice includes:

« anexplanation of the relevant bylaw and how the person is alleged to
have contravened it
- reasonable time limits for compliance

«  the potential consequences of failing to respond or comply within the
time limits

Local government bylaw enforcement staff do not take enforcement action
before the expiry of the compliance time limits set out in a notice letter or
verbal communication.

Local governments define the circumstances in which notice may not be provided
prior to enforcement.

Enforcing Bylaws Proportionally, Equitably and
Consistently

Administratively fair enforcement decisions are proportional, equitable and
consistent. A decision or action that fails to adhere to these principles may be
unreasonable, unjust or arbitrary.>® This section defines each of these principles and
describes how local governments can make decisions that are consistent with them.

Proportional Enforcement

Bylaw enforcement action should be proportional to the nature of the violation.
That is, enforcement measures should appropriately address the harm that is caused
by the violation. For example, large fines are likely not an appropriate response to

a minor bylaw violation. In sentencing a company after finding it had contravened
standards of maintenance and fire bylaws, a British Columbia provincial court judge
relied in part on the principle that “a sentence must be proportionate to the gravity
of the offence” to determine the appropriate penalty.*®

% Office of the Ombudsperson, Code of Administrative Justice 2003, Public Report No. 42, British
Columbia: Legislative Assembly, March 2003, 4, 11 and 12 <https://www.bcombudsperson.ca/sites/
default/files/Public%20Report%20N0%20-%2042%20Code%200f%20Administrative%20Justice.
pdf>.

6 R.v. Picadilly Investments Ltd., [2008] B.C.J. No. 1570, 2008 BCPC 235, para 19.


https://www.bcombudsperson.ca/sites/default/files/Public%20Report%20No%20-%2042%20Code%20of%20Administrative%20Justice.pdf
https://www.bcombudsperson.ca/sites/default/files/Public%20Report%20No%20-%2042%20Code%20of%20Administrative%20Justice.pdf
https://www.bcombudsperson.ca/sites/default/files/Public%20Report%20No%20-%2042%20Code%20of%20Administrative%20Justice.pdf

Equitable Enforcement

Bylaw enforcement should be equitable - that is, applied in a way that is just in
light of a person’s circumstances.”” This means that local government staff consider
a person’s circumstances and ability to comply before determining whether
enforcement is appropriate and what enforcement tools they should use. This does
not mean that local governments can never enforce bylaws against disadvantaged
individuals. Rather, equity is a principle of fairness that goes to the heart of local
governments'’ discretion to decide whether and how to enforce their bylaws.

For example, many local governments have a snow removal bylaw that requires
residents and businesses to clear their sidewalks within a certain time after a snowfall.
If a senior or person living with a disability is unable to comply, levying a fine or other
similar enforcement measure for failing to clear the sidewalk without considering the
person’s circumstances would be unjust and unlikely to result in compliance. By first
contacting a person who has failed to comply with a bylaw, local government staff
can better understand his or her circumstances and explore alternatives.

As another example, some local governments have teamed up with health
authorities and mental health experts to deal with unsightly premises of residents
who may be dealing with a mental illness. This coordinated approach shows

how local governments can take the particular circumstances of residents into
consideration when deciding whether and how to take enforcement measures.

Consistent Enforcement

Consistency is also an important part of a fair bylaw enforcement process. As we
state in our Code of Administrative Justice:

Administrative justice requires consistency in the application of
determinative principles and standards. When the law spells out a test to
apply, or when an authority has adopted a reasonable policy as a guide
to the exercise of its discretion, the test or policy ought to be applied so
that similar cases are treated in a similar way. Otherwise the authority acts
arbitrarily, and an arbitrary decision is an unjust decision.>®

It is easier for local governments to meet public expectations about enforcement
when staff follow a generally consistent approach to bylaw enforcement. Bylaw
enforcement staff are not required to follow the same approach in every case, but
if they enforce the same bylaw differently in similar circumstances, their decisions
may appear to be arbitrary. When deciding what action is appropriate, bylaw
enforcement officers should consider whether there is a compelling reason given
the circumstances to deviate from policy and past practice.

When bylaw enforcement staff do deviate from policy or practice, they should
be able to explain that to the individual who is affected. For example, a different
enforcement approach may be justified if an individual has a past history of non-
compliance, the violation is more severe than other cases, or the circumstances
would make enforcement in the usual way unjust. The following example, from
a complaint we investigated, shows how a local government initially took an
inconsistent approach in enforcing its noise bylaw, leading to complaints of

57 For further discussion of this principle in a local government context, see City of Toronto, Office of
the Ombudsman, Defining Fairness: The Office of the Ombudsman and the City of Toronto Public Service,
October 2010, 9 <http://ombudstoronto.ca/sites/default/files/FairnessHandFINALWEB_O.pdf>.

%8 Office of the Ombudsperson, Code of Administrative Justice 2003, Public Report No. 42, British
Columbia Legislative Assembly, March 2003, 6 <https://www.bcombudsperson.ca/sites/default/
files/Public%20Report%20N0%20-%2042%20Code%200f%20Administrative%20Justice.pdf>.
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unfairness. It was unclear to the complainant why the city required compliance in
one case, but not in another similar one.

No More Noise

Mark called us because he was dissatisfied with how the city responded to his
complaints about noise from a restaurant located in a park adjacent to his home.
The park was owned by the city and leased to a private individual to operate a
restaurant. The restaurant proprietor held weddings and other special events at the
restaurant, especially during the summer months. Four years before he contacted
us, Mark began complaining to the city about noise from the restaurant. He was
especially concerned about noise from weddings, which often went on late into

the night. Mark wanted the city to enforce its noise control bylaw.

Mark pointed out that the city had required other private facilities that hold
weddings to enclose their patios and monitor their outdoor areas with a decibel
meter to ensure the noise didn’t unduly disturb the surrounding neighbourhood.
Mark thought it was unfair that the city didn’t require the same sound mitigation
strategies to be employed at the restaurant near his home - particularly when that
restaurant was on property owned by the city.

Mark met with city staff and the commissionaires at the park. The city then
implemented a plan to reduce noise that was consistent with the noise reduction
actions the city takes with private facilities. Because the actions taken by the city
were now consistent, we considered the matter settled.

Best Practice: Enforcing Bylaws Proportionally, Equitably and
Consistently

Local government bylaw enforcement staff apply principles of proportionality,
equity and consistency in bylaw enforcement decisions by:

- considering whether an enforcement measure is proportionate to the
harm caused by the violation

- considering whether a person’s circumstances would make
enforcement unjust

- considering whether an enforcement measure is consistent with policy
and practice

Providing Reasons for Enforcement Decisions

When taking any enforcement action, local governments must provide adequate
information about, and reasons for, the enforcement.

In some cases, this is required by legislation. A bylaw notice under the Local
Government Bylaw Notice Enforcement Act must include details about the violation
and the bylaw, the penalty amount and any discounts or surcharges for early or
late payment, how to pay the penalty, how to dispute the notice, and any other
information required by the bylaw.*

Similarly, a municipal ticket must be signed by the enforcement officer and must
describe the alleged violation and state the fine, the date, and the time and location
of the violation. The back of the municipal ticket provides the recipient with

% Local Government Bylaw Notice Enforcement Act, R.S.B.C. 1996, c. 323, s. 4(4).



information on how to pay or dispute the ticket, describes the consequence of not
paying, and sets out the timeframe for disputing it.*°

In all cases, whether or not required by legislation, bylaw enforcement staff
should provide clear, complete, and consistent information about a violation,
the enforcement action being taken, any options for complying, any important
deadlines, how to appeal the decision, how to pay fines, and how to contact the
local government with questions about the enforcement action.

In particular, it is essential for staff to provide reasons for enforcement action. This
means that bylaw enforcement staff explain why the bylaw is being enforced in
those circumstances. Written reasons in particular can help a person understand
the decision and are especially useful if the decision is appealed. Whether written or
verbal, adequate reasons should:

directly and completely describe the concerns that led to the enforcement
action and the evidence that supports those concerns

set out the bylaw section on which the decision is based

be clear and easily understood by the person affected by the enforcement
measure

provide information about options for reviewing or appealing the decision

Using a standard form to provide reasons can be useful and make the process less
time consuming for staff. However, it is important that any reasons address the
specific circumstances that led to enforcement action.

Best Practice: Providing Reasons for Enforcement Decisions

Bylaw enforcement staff provide a person affected by an enforcement decision
with reasons for enforcement that:

- describe the concerns that led to the enforcement action and the evidence
supporting those concerns

«  setout the bylaw section on which the decision is based
- are clear and easily understood by the person affected by the decision

- provide information about options for review or appeal of the decision

Discontinuing a Service

Services provided by municipalities vary widely and can include water, electricity,
garbage removal, as well as libraries and community centres. The Community
Charter allows municipalities other than the City of Vancouver to make a bylaw
permitting them to discontinue a municipal utility or service for unpaid fees or for
non-compliance with the terms of that service.®' This section of the Community
Charter does not apply to regional districts.

% Community Charter, S.B.C. 2003, c. 26, s. 266; Vancouver Charter, S.B.C. 2003, c. 26, s. 482.3; Community
Charter Bylaw Enforcement Ticket Regulation, B.C. Reg. 239/2010, s. 5, forms A2 and B2.

81 Community Charter, S.B.C. 2003, c. 26, s. 18(1). Because this section of the Community Charter only
applies to municipalities, we have used that term rather than the broader term“local government”in
this section of the guide. Section 18(1) requires that the unpaid fee is “in relation to the service,” which
suggests that services can only be discontinued for unpaid fees relating specifically to that service.
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The Community Charter establishes minimum requirements for procedural
fairness that municipalities must meet when discontinuing a service. In all cases,

a municipality must provide reasonable notice that it is considering ending the
service. When discontinuing a service because a person has not complied with the
terms of that service, a municipality must provide the person with an opportunity
to make representations before council.®

Discontinuing important services can have a significant impact on an individual,
particularly if that person is vulnerable due to age, income or other factors. A
municipality should apply more than just the minimum requirements of the
Community Charter when considering the discontinuation of services. A municipality
should provide written notice of pending enforcement that contains a clear
explanation of why such action is being considered. The notice should outline

the options for compliance and explain clearly how the individual can dispute the
decision, including how to appear before council, if applicable.

In most cases, ending a service is a last resort that should only be pursued after a
municipality has exhausted all other avenues to deal with non-compliance, such
as encouraging individuals to honour payment plans or compliance agreements.

Best Practices: Discontinuing a Service
Local governments only end a service after all other options have been exhausted.

Before ending a service, bylaw enforcement staff provide a person with:
«  written notice of the pending enforcement decision
- reasons for the local government’s decision

« information about how the person can comply with the requirements,
if that is an option

- information about the person’s right to dispute the decision and, if
applicable, make representations to council before a final decision is made

62 Community Charter, S.B.C. 2003, c. 26, s. 18(2).
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hrough enforcement, local governments may impose fines, seize animals, cancel DECISIONS

business licenses, stop providing services or charge fees for cleaning up unsightly
premises. All of these decisions can have a significant impact on the people subject
to enforcement measures. As the previous sections of this guide describe, local
governments can take enforcement action in a number of ways. Some enforcement
processes and any resulting appeals involve the courts, for example, civil action,
prosecutions or appeals of municipal tickets.

This section focuses on best practices in reviews or appeals of enforcement decisions
where the review or appeal is heard by local government staff or local government
administrative bodies instead of the courts.

Fairness requires that a person has an adequate opportunity to dispute a decision
by an administrative body that affects his or her rights or interests. In the bylaw
enforcement context, a review or appeal process should allow a person who is the
subject of enforcement measures to dispute the enforcement decision. A fair review
or appeal process is especially important when a person had no opportunity to be
heard before the enforcement decision was made.

Establishing Appeal Processes

Bylaw Notice Appeals

The Local Government Bylaw Notice Enforcement Act establishes an appeal process
for bylaw notices that is implemented by local governments. To use the bylaw notice
adjudication process set out in this Act, a local government must be listed in the
Bylaw Notice Enforcement Regulation and must specify in a bylaw which violations
will be dealt with under this system.%* Local governments can use a screening

officer as a first point of review if a bylaw notice is disputed. This officer reviews

the notice prior to the dispute adjudication process and can cancel the notice,

refer it to adjudication, or make a compliance agreement with the affected person.®*

If the screening officer does not cancel a dispute notice or make a compliance
agreement, or if there is no screening officer, the bylaw dispute is heard by a
third-party adjudicator. These dispute adjudicators are appointed by the province,
must have the prescribed qualifications, and must not be an employee of a local
government or hold an elected office in a local government.®* The process is
intended to be less formal than the court system.®

©  Bylaw Notice Enforcement Regulation, B.C. Reg. 153/2015, Schedule 1.
5 Local Government Bylaw Notice Enforcement Act, S.B.C. 2003, c. 60, ss. 2(2)(a), 4, and 10.

% The prescribed qualifications for an adjudicator include: has not been convicted of an offence
in the previous 10 years; is not named in a bylaw notice or ticket in relation to a penalty that is
outstanding and overdue; has at least one year’s experience as an adjudicator of disputes; and
has post-secondary training in adjudication. See Bylaw Notice Enforcement Regulation, B.C. Reg.
153/2015, s. 6 and Local Government Bylaw Notice Enforcement Act, S.B.C. 2003, c. 60, s. 15.

% Local Government Bylaw Notice Enforcement Act, S.B.C. 2003, c. 60, Part 3. See also Ministry of
Community, Sport and Cultural Development, “Bylaw Enforcement” BYLAW ENFORCEMENT:
<http://www.cscd.gov.bc.ca/lgd/governance/bylaw_enforcement.htm>. BEST PRACTICES GUIDE 45
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Other Administrative Review or Appeal Processes

Every local government we consulted with as we developed this guide had some
type of review or appeal process for bylaw enforcement decisions. For many of these
local governments, however, the appeal process was informal and not written in
bylaw or policy. For example, we reviewed a sample of 26 noise bylaws from local
governments in British Columbia. Only one of the 26 noise bylaws we reviewed
included an appeal process in the bylaw.

Where a complete administrative appeal process does not exist in legislation, local
governments should establish a review or appeal process for enforcement decisions
that are not dealt with through the courts. Local governments can do this by stating
in their regulatory bylaws:

what decisions can be reviewed or appealed
who has authority to review decisions made under the bylaw
how a person can request a review or appeal

the possible outcomes of a review or appeal

The details of an appeal process can be further specified in a policy and include
applicable timelines, processes for submitting evidence and the process for
conducting a review or appeal.

Enforcement decisions, as noted above, may significantly affect interests and rights.
Informal appeal processes, especially those that are unwritten are hard for the public
to access and equally hard for local government staff to understand and apply
consistently. Including appeal provisions in bylaws and developing a written appeal
policy promotes consistency and procedural fairness.

Best Practices: Establishing Review and Appeal Processes

Local governments describe in their bylaws:
«  what decisions can be reviewed or appealed
who has authority to review or hear an appeal of those decisions
how a person can request a review or appeal

«  the possible outcomes of a review or appeal

Local governments develop and implement a policy that describes how reviews or
appeals will be conducted.

Implementing a Fair Appeal Process

In all cases, even where a framework for appeals is set out in legislation, local
governments have a responsibility to ensure that those processes are implemented
in a way that is reasonable and fair. This section describes the steps local
governments can take to create an appeal process that is consistent with the
principles of procedural and administrative fairness.

The following example, from a complaint we investigated, is a continuation of

“Call First Next Time” (see "Notice Prior to Enforcement”in the Taking Enforcement
Measures section of this guide). This example shows that an appeal process will not
be fair if its outcome appears to be a foregone conclusion.



An Appeal in Name Only

Nara contacted us after she received bylaw notices from her city that levied fines
of $1,000 for contravening a noise bylaw. Nara paid $25 to attend an adjudication
hearing to dispute the bylaw notices. Nara said the hearing lasted only a few
minutes and the adjudicator simply announced that he had determined the
infraction had occurred, and that she was required to pay the full penalty plus

the adjudication fee. Nara said she was not given an opportunity to present her
case or dispute the information from the city. We investigated.

The city informed us that it participates with eight other municipalities in providing
a bylaw adjudication system which allows local governments to manage most
bylaw violations at the local level rather than through the provincial court system.

The city did not have any documentation or information to demonstrate that Nara
had an adequate opportunity to present her case. In response to our investigation,
the city agreed to review Nara’s situation. As a result of that review, the city refunded
the 51,000 fine and the $25 adjudication fee, and wrote Nara a sincere apology.

Opportunity to Be Heard

As Nara's case demonstrates, an appeal process should be structured to allow a
person a meaningful opportunity to be heard. This is particularly important for
people who have not received any prior notice of the enforcement measures taken
against them as the appeal may be their first opportunity to make their case.

With the wide range of bylaw enforcement decisions local governments make on a
daily basis, appeal processes can allow a person to be heard with varying degrees of
formality. For example, an appeal process for a straightforward matter with minimal
impact on an individual may be conducted entirely by email.

For complex cases or cases with a significant impact on a person’s rights, procedural
fairness may require a hearing in person, by telephone or electronically instead of,
or in addition to, written submissions.

A local government must determine what type of appeal process to apply to
different bylaw infractions in a principled way. Most importantly, the person who is
subject to an enforcement decision must have an adequate opportunity to be heard
when disputing the decision. The process by which the local government will hear
from an individual appealing a decision should be clearly set out in either the bylaw
or written policy.

An Unbiased Decision-Maker

As Nara's experience above shows, a fair appeal process requires an unbiased
decision-maker who approaches the appeal in good faith and with an open mind.
The decision-maker should not have an interest in the outcome of the decision

and should not have pre-judged the issue. For example, the person who hears the
appeal should not be the same person who made the original decision. In some
cases, council has a role in the appeal process and may be the final decision-maker
in a dispute. To avoid the risk of bias or pre-judgement in these cases, council should
not be involved in earlier steps in the bylaw enforcement process. This role of council
should also be clearly set out in bylaw or policy (see The Role of Council section of
this guide for more information).
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Adequate and Appropriate Reasons

A fair appeal process also requires the decision-maker to provide adequate and
appropriate reasons. These reasons should directly and completely address the
applicant’s concerns, demonstrate that the decision-maker has considered the
evidence presented, and clearly set out how and why the appeal decision was
reached. These reasons should be clear and understandable to the person who is
appealing the decision. The following example, from a complaint we investigated,
illustrates that providing notice, a chance to be heard, and adequate reasons helps
to ensure a fair enforcement process.

A Decision Explained

Neale disputed a parking ticket a city bylaw enforcement officer issued to him. He
alleged that the procedure used by the city to dispute parking tickets was unfair.

We learned that a photograph of Neale’s vehicle and the meter was taken at the
time the ticket was issued and was available for him to review. The photograph
was part of the evidence package available to the city’s screening officer who
reviewed disputed parking tickets as well as to the adjudicator if the dispute
resulted in a hearing.

After the city’s screening officer determined that there was nothing obscuring the
view of the meter and there was no mistake in the identity of the vehicle, Neale
received a letter informing him that the ticket would stand as issued. He was told in
the letter the amount that was due and the date at which an adjudication hearing
would be scheduled if the ticket was left unpaid. Neale chose to attend the hearing.

At the hearing, Neale had an opportunity to be heard and the adjudicator provided
reasons that directly addressed concerns Neale had raised about the factual
evidence for his parking ticket.

We told Neale that our investigation did not find anything that would suggest
the procedures of city staff or the adjudicator were unreasonable in considering
the matter.

Best Practices: Implementing a Fair Appeal Process

Local government staff or adjudicators hearing appeals of enforcement decisions:

provide the person disputing the bylaw enforcement decision with a
meaningful opportunity to be heard that is appropriate to the nature
of the bylaw violation

are unbiased and have an open mind

provide adequate and appropriate reasons for their decisions




Public Information about Reviews and Appeals APPEALS OF
o . . ENFORCEMENT
Accessibility is a key component of a fair review or appeal process. When we
. . L DECISIONS
spoke with local governments as we were developing this guide, we learned local
governments do not always make information about review or appeal processes
publicly available. For example, 16 of the 26 local governments whose noise bylaws
we reviewed did not have any publicly accessible information about how to seek a
review of or appeal a noise bylaw enforcement decision.
When information about appeals is accessible, people affected by bylaw
enforcement decisions know how to seek a review of or appeal a decision in a timely
way. Review or appeal processes should, at a minimum, be described on the local
government’s website.
Best Practice: Public Information about Reviews and Appeals
Local governments make information about bylaw enforcement reviews and appeals
easily accessible to the public by posting it on the local government’s website.
BYLAW ENFORCEMENT:
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RESPONDING TO AN OMBUDSPERSON
INVESTIGATION

I\/\ ost people contact the Office of the Ombudsperson as a last resort,

after they have unsuccessfully tried to resolve their concerns with local
government staff. This section describes the process we follow when we investigate
a complaint and provides some suggestions for local governments on how to
respond to our investigations.

Our Process

When we receive a complaint about any authority under our jurisdiction, we first
assess whether there is a matter for us to investigate. This involves determining
whether a person may have been treated unfairly with respect to an act, omission,
decision or procedure used by the authority in question.®” In evaluating the
substance of any complaint, and throughout the investigation process, we reference
the Code of Administrative Justice, which explains the grounds on which the
Ombudsperson can make a finding of unfairness.

In our initial assessment, we:
- speak with the complainant

- review relevant documentation, bylaws, policies and information provided
by the complainant

- lookat similar previous complaints
- consider whether the complainant has tried to resolve the concern with local

government staff first and, if he or she has not, we may suggest the person
do that

After examining all the relevant information, we then decide whether to investigate
the complaint.®®

If we decide to investigate, our investigations include the following steps:
- notifying the local government of our investigation, verbally or in writing™

- requesting information from the local government and other relevant
sources, such as documentation of how the local government responded
to a complainant’s concerns, copies of applicable bylaws and policies, and
copies of correspondence between government staff and the complainant”

- assessing the information provided by the local government and, if necessary,
requesting additional information or clarification of the information already
provided

- if appropriate, consulting with the local government to reach a fair resolution
of the complaint”

7 Ombudsperson Act, R.S.B.C. 1996, c. 340, s. 10.

% Ombudsperson Act, R.S.B.C. 1996, c. 340, s. 23; Office of the Ombudsperson, Code of Administrative
Justice 2003, Public Report No. 42, British Columbia Legislative Assembly, March 2003
<https://www.bcombudsperson.ca/sites/default/files/Public%20Report%20N0%20-%2042%20
Code%200f%20Administrative%20Justice.pdf>.

% Ombudsperson Act, R.S.B.C. 1996, c. 340, s. 13.
70 Ombudsperson Act, R.S.B.C. 1996, c. 340, s. 14.
I Ombudsperson Act, R.S.B.C. 1996, c. 340, s. 15.
72 Ombudsperson Act, R.S.B.C. 1996, c. 340, s. 14(2).


https://www.bcombudsperson.ca/sites/default/files/Public%20Report%20No%20-%2042%20Code%20of%20Administrative%20Justice.pdf
https://www.bcombudsperson.ca/sites/default/files/Public%20Report%20No%20-%2042%20Code%20of%20Administrative%20Justice.pdf

- notifying the complainant and local government in writing of the outcome of RESPONDING TO AN
the investigation and providing reasons for our decision’? OMBUDSPERSON

INVESTIGATION

We approach each investigation impartially, without prejudging the merits of the
complaint, and keep an open mind in determining whether the local government
acted fairly in the circumstances.

We recognize that not all local governments are familiar with our office and its role.
During our investigations, we therefore invite local governments to ask questions
about our process or to suggest appropriate resolutions of a complaint.

How Local Governments Can Respond
Local governments can facilitate our investigative process in several ways.

All of our investigations are guided by the facts of the particular complaint

they address. Therefore, when we give notice to a local government that we are
investigating a complaint, we identify the specific issue we will be examining. That
helps staff to provide us with the pertinent documentation to show how and when
they responded to the complainant or otherwise addressed the issue in question.

Local government staff are welcome to contact our office to ask questions about
the investigation and to discuss any relevant background information about the
complaint that might be useful to the investigator.

During an investigation, we will usually request specific documentation (e.g.
correspondence) from the local government. When that happens, it is important
that the local government provide the entire documents and not a summary

of them or an excerpt. If the volume of the materials is such that it would take
considerable staff resources to copy them all, our office will look for other options,
such as copying the documents ourselves.

Our investigations are confidential, and any information or records the complainant
or local government provides to us during the case will not be disclosed except to
the extent necessary to further our investigation or to explain the outcome.”

We also often ask local governments for copies of the bylaws or policies relevant
to the investigation. As discussed earlier in this guide, bylaws and policies provide
a framework for local government action. We then consider whether the local
government action or inaction complained about is consistent with a bylaw

or policy, and whether that bylaw or policy is reasonable and fair. This assessment
is made easier if we are able to access the bylaw and policy on the local
government’s website.

If, after investigating, we have identified an apparent unfairness, we propose a
possible settlement of a complaint to the local government. In making a settlement
proposal, we are not advocating for the complainant or acting as a mediator. Rather,
we are advocating for a settlement that is reasonable for all parties and consistent
with the principles of administrative fairness.

We expect all local governments to consider our proposed settlements of
complaints. If a local government is unwilling to do so, then we expect it to explain
the reasons for its position and to propose an alternative settlement.

3 Ombudsperson Act, R.S.B.C. 1996, c. 340, 5. 22(1)(d). BYLAW ENFORCEMENT:
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It is important to emphasize that if we have made a settlement proposal, it is
because we have identified an apparent unfairness. If a settlement cannot be
reached, the Ombudsperson may make findings and recommendations that
may then be reported publicly.

Examples of settlements of complaints we have made involving local
governments include:

reimbursing fines, fees or penalties

reconsidering an enforcement decision

providing written or verbal reasons for a decision

meeting with the complainant

apologizing

investigating a bylaw complaint or taking enforcement steps
changing or developing a policy or practice

amending a bylaw

Some of these settlements are illustrated in the examples used throughout
this guide.

How an Ombudsperson Investigation Can Help

The majority of our investigations are focused on the impact of local government
action on an individual. As a result of our work, we may confirm that a local
government’s processes are fair and have been reasonably followed. Or, we can
identify ways for a local government to deal more fairly with the individual who
has made a complaint. We can help resolve disputes between a local government
and an individual where administrative fairness issues are at stake.

Through our investigations, we sometimes also identify broader systemic issues in
bylaw enforcement and suggest ways that local governments can address them.

One key outcome of our work is to assist local governments in treating individuals
fairly in all aspects of their operations.



BEST PRACTICES CHECKLISTS

1. Enforcement Policy: Guidelines for Exercising
Discretion

An enforcement policy establishes broad guidelines for a fair and consistent
enforcement process. It should cover most situations where staff will be making
discretionary enforcement decisions.

A properly applied enforcement policy should achieve four goals:
avoid arbitrary or inconsistent decisions
ensure similar cases are treated in a similar way

provide local government staff with guidance on, and limits to, exercising
discretion

provide the public with clarity and details on how and why enforcement
decisions have been made

BEST PRACTICES

Is the bylaw enforcement policy written in plain language that is D
easily understood and applied?

Does the policy describe clearly what it is intended to achieve? |:|

Is the policy flexible enough to cover a variety of circumstances D
where staff are exercising discretion?

Does the policy avoid fettering staff discretion by requiring them to
take the same steps in each case, regardless of the circumstances, or |:|
discouraging individual responsibility for decisions?

Does the policy set out the relevant considerations that bylaw

enforcement staff should take into account when exercising ]
discretion?
Does the policy describe its relationship to — and accurately reflect — |:|

governing legislation and bylaws?

Is the policy communicated to bylaw enforcement staff? |:|

Is the policy easily available to the public, such as on a website? |:|

CHECKLISTS
BYLAW ENFORCEMENT:
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BEST PRACTICES 2. Bylaw Complaints Policy
CHECKLISTS

Dealing with complaints is made easier when a local government has a written
and publicly available policy explaining its process.

From a fairness perspective, a written policy offers three key benefits:
- consistency in staff responses to complaints
- public information about the process that is followed once a complaint is made

- aframework for evaluating the effectiveness of a response to a particular
complaint

Does the policy outline how a person can make a complaint and I:l
what information must be included in that complaint?

Does the policy state which staff will be responsible for receiving, I:I
recording and responding to complaints?

Does the policy state whether the local government prioritizes
complaints for response, and if the policy does say that, does it also |:|
explain how that prioritization works?

Does the policy set out a process for recording each complaint
and the outcome, and expected timelines for staff to respond to ]
complainants?

Does the policy list steps staff must follow to assess a complaint and I:l
to determine any necessary follow-up?

Does the policy set out reasonable procedures for dealing with I:I
frivolous, repeat or multiple complaints?

Does the policy set out a process for acknowledging a complaint and I:l
communicating the results to the complainant?

Is the complaint process publicly available, such as on the local I:I
government’s website?

OFFICE OF THE
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3. Investigation Plans

One way to approach complex cases in a consistent way is to develop an
investigation plan.

Investigation plans can be customized by a local government to meet the needs

of the community and to reflect the nature of the investigations that staff conduct.
However, every investigation plan should include at least the following four key
elements: a summary, a list of relevant bylaws, requirements for gathering evidence,
and timelines for completing the work.

BEST PRACTICES
CHECKLISTS

Does the investigation plan include a summary of the complaint or D
alleged infraction?

Does the investigation plan reference the relevant bylaw and the test D
that must be met to confirm that a bylaw infraction has occurred?

Does the investigation plan describe the evidence that must be
gathered to meet that test, and where and how the evidence will ]
be obtained?

Does the investigation plan set out timelines for completing steps D
in the investigation?

Does the investigation plan allow for the process to be adequately D
documented?

BYLAW ENFORCEMENT:
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BEST PRACTICES 4. Taking Enforcement Measures
CHECKLISTS

A local government demonstrates its fairness in the methods its staff choose
to enforce bylaws. The checklist below includes elements of procedural and
administrative fairness that staff should review and consider every time they
enforce a bylaw.

Does the local government have authority to take enforcement
action?

Are the responsible bylaw enforcement staff properly designated
to enforce the bylaw?

Have bylaw enforcement staff considered whether notice prior to
enforcement is necessary, and if they have determined it is, have
they provided that notice?

If notice is given, is it in a form appropriate to the situation, does it
provide reasonable time frames for compliance and does it describe
potential consequences?

Is the proposed enforcement measure proportionate to the nature
of the violation?

Would the circumstances of the individual make enforcement unjust
in the circumstances?

Is the proposed enforcement measure consistent with policy and
practice?

Has the decision-maker provided adequate and appropriate reasons
for an enforcement decision?

Has the person affected by an enforcement decision been provided
with adequate information about how to appeal or seek review of
the decision?

OFFICE OF THE
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5. Appeals of Enforcement Decisions

In accordance with principles of administrative fairness, a person should have an
adequate opportunity to dispute a decision by an administrative body that affects

his or her rights or interests.

In the bylaw enforcement context, a review or appeal process should allow a person
who is the subject of enforcement measures to dispute the enforcement decision.

A fair review or appeal process is especially important where there was no

opportunity for a person to be heard before the enforcement decision was made.

BEST PRACTICES
CHECKLISTS

Do regulatory bylaws state what decisions can be reviewed or
appealed, who can review those decisions, what the review or
appeal process is, and what the possible outcomes of a review
or appeal are?

Does the local government policy describe how a review or appeal
process will be conducted?

Do local government staff or adjudicators hearing appeals of bylaw
enforcement decisions provide the person disputing the decision
with a meaningful opportunity to be heard - one that is appropriate
to the nature of the bylaw violation?

Are local government staff or adjudicators hearing appeals of bylaw
enforcement decisions unbiased, and do they approach the appeal
with an open mind?

Do local government staff or adjudicators hearing appeals of bylaw
enforcement decisions provide adequate and appropriate reasons
for their decisions?

Does the local government make information about reviews or
appeals available publicly, such as on its website?

[
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RESOURCES

British Columbia Office of the Ombudsperson

The following resources are available on our website,
https://www.bcombudsperson.ca:

1.

2
3.
4

Open Meetings: Best Practices Guide for Local Governments (2012).
Code of Administrative Justice 2003.
Fairness in Local Government (brochure).

Developing an Internal Complaint Mechanism (2001).

Other Resources

1.

United Kingdom, Parliamentary and Health Service Ombudsman,
Principles of Good Administration, revised 10 February 2009
<http://www.ombudsman.org.uk/__data/assets/pdf_file/0013/1039/0188-
Principles-of-Good-Administration-bookletweb.pdf>.

Ombudsman of Western Australia, Guidelines: Exercise of discretion in
administrative decision-making, revised October 2009.
<http://www.ombudsman.wa.gov.au/Publications/Documents/guidelines/
Exercise-of-discretion-in-admin-decision-making.pdf>

City of Toronto, Office of the Ombudsman, Defining Fairness, October 2010.
<http://ombudstoronto.ca/sites/default/files/FairnessHandFINALWEB_O0.pdf>


https://www.bcombudsperson.ca
http://www.ombudsman.org.uk/__data/assets/pdf_file/0013/1039/0188-Principles-of-Good-Administration-bookletweb.pdf
http://www.ombudsman.org.uk/__data/assets/pdf_file/0013/1039/0188-Principles-of-Good-Administration-bookletweb.pdf
http://www.ombudsman.wa.gov.au/Publications/Documents/guidelines/Exercise-of-discretion-in-admin-decision-making.pdf
http://www.ombudsman.wa.gov.au/Publications/Documents/guidelines/Exercise-of-discretion-in-admin-decision-making.pdf










The Office of the

mbudsperson

B.C.'s Independent Voice For Fairness

MAILING ADDRESS: Office of the Ombudsperson | PO Box 9039 Stn Prov Govt | Victoria BC V8W 9A5
TELEPHONE: General Inquiries Victoria: 250 387-5855 | Toll Free: 1800 567-3247
FAX: 250387-0198 | OR VISIT OUR WEBSITE AT: http://www.bcombudsperson.ca


http://www.bcombudsperson.ca

SECTION

COMMITTEES

There are several methods of handling matters that are brought before
council for consideration.

1. The mayor may establish a standing committee for any matter the
mayor considers would be better regulated and managed by means
of such a committee [CC s. 141]. A standing committee considers
matters that are referred to it, and reports to council with or without
a recommendation.

2. Council may establish a select committee to consider or inquire
into any matter, and report their findings and opinions to council
[CC s. 142].

3. Council may sit as a committee of the whole and formally report
to council its findings and recommendations.

The provisions of the Community Charter concerning open meetings
apply to meetings of the committee of the whole, select committees
and standing committees [CC s. 93].

The mayor appoints standing committees [CC s. 141], with at least half
the members of each standing committee required to be council
members.

Council appoints select committees [CC s. 142], and at least one
member of each select committee must be a member of council.

Council may delegate certain of its powers, duties, and functions to
council committees by bylaw [CC s. 154(1)].

The proceedings of all committees are subject to the approval of the
council, except where council delegates authority to a committee to
exercise any of the powers of council, subject to restrictions or
conditions that may be specified by the bylaw.

Council must, by bylaw, establish the general procedures to be
followed by council committees in conducting their business [CC s.
124(1)].

The procedure bylaw must set out the means of providing notice of
committee meetings [CC s. 124(2)].

At times, in order to address urgent or emergent matters, council may
decide to call a special meeting and waive the notice requirement by
unanimous consent. In such cases, there is a danger that the public



might not be aware of the special meeting. To minimize criticism of
council’s activities, consider posting notice of a special meeting even
when the notice requirement is waived.

Minutes of all committee meetings must be kept and must be signed by
the chair and open for public inspection [CC s. 124(2)(c)].

Council, by moving to committee of the whole, indicates intent to
discuss a subject in a less formal manner than would be necessary
during a council meeting. Any item of business may be discussed by
the committee of the whole.

While many councils hold regular meetings of committee of the whole,
a council may often move to committee of the whole during the course
of a regular or special meeting of council.

Procedurally, on a motion of council to resolve itself into committee of
the whole, the mayor or designate would step down and another
member of council would be named chair of the committee. After the
discussion on the item had concluded, the committee would “rise and
report” back to council. The finding of the committee would be
reported back to council formally, by way of recommendation.

Council could act on the recommendation or just record the report of
the committee of the whole.

The formal minutes of a council meeting would record:

(@ resolution to go into committee of the whole;

(b) report or recommendation from the committee (making reference
to the subject matter discussed); and

(c) action taken by council, if any.

The committee of the whole itself cannot enact bylaws, only council
members meeting as “council” in an open meeting can do so.

“Committee of the whole” should not be used when a meeting is
intended to be closed to the public. Meetings closed to the public are
proper meetings of council where members of the public and/or staff
are excluded, held to deal with subjects that meet specific criteria set
out in the Community Charter [s. 90]. (See Fact Sheet #4 — Meetings)

NOTE: Related provisions for regional districts regarding Committees
can be found under Part 6, Division 4 & 5 of the Local Government Act.

Updated November 2018

Fact Sheet #5
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STAFF REPORT

To: Mayor and Council
From: John Manson, Peng, Approving Officer
Subject: Newcastle Creek Cleanup Update

Meeting date: September 24, 2024

BACKGROUND

Pursuant to the Notice of Corrective Actions Letter issued by Department of Fisheries and Oceans
Canada regarding the required cleanup of concrete aggregate from Newcastle Creek, we are providing
Council with the following interim update.

The Contractor, Berry and Vale contracting has removed the following volumes of concrete aggregate
from Newcastle Creek:

Aug 20 - 3,130 kg (Lower Channel, below Sayward Hwy to Mid point to logging bridge).
Aug 23 - 4,550 kg (Upper Channel, below logging bridge);

Aug 26 - 1,100 kg (Canyon area upstream of logging bridge);

Sept 3 - 3,140 kg (Upstream of Dam Site);

Total 2024 - 11,920 kg (Approx 5.0 cubic meters). This represents about 2.5% of the dam mass as
estimated at the design stage of the project.

The creek downstream of the log jam has been cleared of concrete rubble capable of being picked up,
to a point about 200 meters downstream of Sayward Highway (total 8,780 kg). The area above the
removed dam (about 150 lin meters) has also been cleared of the smaller pieces that can be picked up
in a similar manner (total 3,140 kg).

We have not done any hand picking downstream of the dam site, upstream of the log jam area due to
a number of factors, including weather, safety in the area (cost for basic ladder access over the dam
foundation was estimated around $10k), the need for rock scaling if worker access is required in the
area of the damsite foundation, and the option of potentially using machinery or equipment to allow
picking of larger material in that area.

The closure of the fisheries work window on Sept 15™ and likelihood of inclement weather factored
into our decision to call it a season on this work this year.

While the primary focus of DFO was to have all concrete aggregate removed from the fish bearing
portions of the creek, there is still the one section noted above the log jam and above the fish bearing
area of the creek that has not been handpicked, and in all likelihood cannot be economically picked up
due to site safety concerns.
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The letter of corrective actions also requires that the Village agree to monitor the creek in the coming
years to determine if additional concrete aggregate has migrated down into the fish bearing section.
The fact that we haven’t been able to complete all of the hand picking, and also the possibility of larger
sized pieces that can’t be picked up by hand migrating down through the channel indicates that as a
minimum, monitoring will need to continue over the next few years, and possibly additional hand
picking downstream may be required. For this reason, we are recommending that the$30,000 cleanup
budget remain in place until the conclusion of the cleanup and monitoring process. Staff are also
recommending that the Contractor, Berry and Vale, be compensated for 50% of the cost of the 2024
cleanup, to a maximum upset amount of $4,000.

Pursuant to discussions help with representatives of DFO on September 3, 2024, our next steps are as
follows:

1. D Clough will be completing the remediation report summarizing the work that was completed,
including an analysis of the distribution of aggregate size encountered in the lower channel;

2. The technical team will be reviewing the situation related to the remaining concrete aggregate
upstream of the dam site, and below the dam site in the portion of channel that was not picked
up with the key consideration being the potential further movement of this material;

3. Thetechnical team is going to review the situation with respect to the log jam. While we initially
suspect that the majority of the material trapped behind the log jam is native material, we have
not had the opportunity to inspect this area due to access challenges. We are also concerned
about the potential for the log jam to fail in the future, and the potential for downstream stream
damage and/or flooding of adjacent properties should this occur in a catastrophic rather than
incremental manner.

We expect item 1 to be completed fairly soon (by Oct 15), with items 2 and 3 over the next couple of
months. We'd like to meet at some point with DFO particularly as we work through items 2 and 3 as
well.

Staff will report back to Council as the work proceeds.

STAFF RECOMMENDATIONS
THAT Council receives the report for information; AND

THAT Council authorize the reimbursement of 50% of the cost of the 2024 Newcastle Creek cleanup to
Berry and Vale Contracting, to a maximum of $4,000; AND

THAT Council approves a budget allocation of up to $30,000 for the Newcastle Creek Remediation
Project which is to be funded by unappropriated water surplus; AND

THAT directs the 2024 to 2028 5-year Financial Plan Bylaw, Bylaw 506 be amended to reflect the new
budgeted amounts for this project.

Respectfully submitted,

Original Signed
John Manson, PEng
Approving Officer
Village of Sayward
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